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AHOTANIA

byuayvkuii M.O. HotapiaabHO OCBIAYEHI JOKYMEHTH SIK JDKEPEJIO I0Ka3iB Yy
KpUMIHAJIBLHOMY MpOIIEeCl: TEOPETHYHI Ta MpakTU4HI acmektu. — KpamidikaliiHa
HayKOBa Ipallsl Ha MpaBax PyKOIHCY.

Huceprartist Ha 3700yTTS HAYKOBOTO CTYIEHS KaHAMaTa IOPUANYHUX HAYK 32
cremianpHicTIO 12.00.09 «KpumiHanbHHII mOpolleC Ta KPUMIHAIICTHKA, CYJI0Ba
eKCIIepTH3a; OMepaTUBHO-PO3IIYKOBA AisUTbHICTEY. — [IpuBaTHa ycTtanoBa «HaykoBo-
JNOCIIJHUMA 1HCTUTYT IyOiiyHOro nmpasa», KuiB; J[lepkaBHuil MOJaTKOBUA
yHiBepcuTeT, Ipminb, 2025.

Huceprariis IpUCBsUEHA KOMILIEKCHOMY TEOPETUKO-TIPUKIATHOMY
JOCIIKEHHIO HOTapiaJibHO TIOCBIAYEHHX JOKYMEHTIB SIK JDKEpela JOKa3iB Y
KpUMIHAILHOMY Tipolieci Ykpainu. Y poOoTi 31iiiCHEHO BCeOIYHMM aHami3
npolecyalbHUX, JOKAa30BUX AacHeKTiB BIAIIYKaHHS, BWJIYYEHHS, 3alyyeHHS Ta
BUKOPUCTAHHSA HOTaplaJibHO IOCBIIYEHUX JOKYMEHTIB y MeXaxX KPUMIHAJIbHOTO
IPOBA/IPKEHHS, a TaK0X 3’ SCOBAHO OCOOJMBOCTI MPABOBOTO PEXUMY HOTapiajbHOT
TAEMHUIII B yMOBax peajizauii 3aBJaHb KPUMIHAJIBHOTO CYJOYMHCTBA, & TAaKOX
CTaTyCy CaMOTI'0 HOTAplyCy SIK yYaCHUKAa KPUMIHAIBHOTO MPOLECY.

OOrpyHTOBaHO  JOLUIBHICTH  CHUCTEMHOIO  MEPEOCMUCIEHHS  KOMILIEKCY
TEOPETUYHHX 1 MPAKTUYHUX MMUTaHb, OB’ SI3aHUX 13 BU3HAYCHHSM TOHATTS, TPaBOBOI
MPUPOJIU Ta MICIS HOTapialbHO TMOCBIAYEHHX JOKYMEHTIB y CHCTEMI MHUCbMOBHX
JoKepen AokasiB. J[oBeneHo, 10 BIACYTHICTh €IWHOTO JOKTPUHAIBLHOIO MIAXOIY 10
i€l Kareropii, a TakoXX (parMeHTapHICTh I HOPMATHBHOI'O BPETYJIOBAaHHS ¥y
KPUMIHAJILHOMY TPOIIECYyallbHOMY 3aKOHOJABCTBI Ta 3aKOHOJABCTBI MpPO HOTapiatr
3YMOBJIIOIOTh HEOJHO3HAUHICTh IPABO3aCTOCOBHOI MPAaKTUKH, 30Kpema i Yac
OIIIHKHM JIOMYCTUMOCTI, HAJI€KHOCTI Ta JIOCTOBIPHOCTI B1JIOMOCTEH, 3a(piKCOBAaHUX Y
TaKMX JOKyMEeHTaX. Y 3B’A3Ky 3 LUM Yy poOOTI 3[IHCHEHO TI'PYHTOBHHUHN aHami3
CHIBBIIHOLIEHHS HOPM KPUMIHAJIBHOIO MPOLECYaJIbHOrO0 IpaBa Ta CHELIaTIbHOTO
HOTApiaTbHOTO 3aKOHOJABCTBA 3 METOI0 YTOYHEHHS JIOKa30BOTO CTaTycCy
HOTapiaJIbHO IMOCBIJYEHUX JIOKYMEHTIB 1 BHM3HAa4€HHS iX (YyHKIIOHAJIBHOIO

MPU3HAYEHHS Y KPUMIHAJILHOMY MPOBAKCHHI.



Po3kpuTO TOHSATTS Ta CYTHICTh HOTapialbHO TOCBIAYECHHUX JTOKYMEHTIB SIK
O0COOJIMBOTO PI3HOBUAY NHUCBMOBUX JDKEpEN J0Ka3iB, IO MOEAHYIOTh Y Co01
MPUBATHOMNPABOBY TMPHUPOJY HOTApiaIbHOTO TMOCBIMYEHHS Ta IyOJIIYHO-TIPABOBI
3aBAaHHS KPUMIHAJIBHOTO TMPOIECy. 3ampONOHOBAHO ABTOPCHKE BU3HAUECHHS IIi€i
KaTeropii, Ike BpaxoBYye siK (popMasibHI BUMOTU JO HOTapiaJbHUX JOKYMEHTIB, TakK 1
IpoIecyanbHi YMOBH X 3aKOHHOTO 3aJIy9€HHS Ta BUKOPUCTAHHS B JOKa3yBaHHI.
Oxpemy yBary MpHUAIIEHO PO3MEXKYBAHHIO TOHSTHh «HOTApialbHI JOKYMEHTHY,
«HOTapialbHO MOCBIAYEHI JOKYMEHTH» Ta «HOTaplajibHI aKTH» 3 YpaxyBaHHSIM iX
[IPaBOBOI IPUPOLHU.

VY nucepTallii mpoaHaNi30BaHO TMPOIECYATbHUNM TOPSOK BIAINIYKAaHHS Ta
BUJTyYEHHSI HOTapiaJbHO MOCBITYEHUX TOKYMEHTIB, a TAKOX CHEHH(IKY 3aTydeHHs
HOTapiyca JI0 KPUMIHAJIBHOTO TPOBAHKCHHS SIK HOCISI OXOPOHIOBAHOI 3aKOHOM
npodeciiiHoi TaeMHHuIN. J[oCHimKeHO TpaBOBY MPHUPOAY HOTapiadbHOI TAEMHUIIN B
aCIleKTl KPHUMIHAJBHOTO TMPOIleCYy Ta OOIPYHTOBAHO HASBHICTh KOH(IIKTY MIXK
1HTEepecaM KPUMIHAIBHOTO MPABOCYAs Ta HEOOX1THICTIO 3aXUCTy KOH(DIICHITIHHOT
HOTapiaiabHO1 1H(POpMaIIii.

CdopMynb0BaHO KpuUTEpli HAJIEKHOCTI, JTOMYCTUMOCTI Ta JOCTOBIPHOCTI
BIIOMOCTEH, 3a(iKCOBAHMX Yy HOTapilaJlbHO IIOCBIIYEHUX JOKYMEHTaX, 3
ypaxyBaHHSIM BHUMOT KPUMIHQJIBHOTO TPOIECYalbHOTO  3aKOHOAABCTBA  Ta
CHEIIaJbHOTO 3aKOHOJABCTBA IMPO HOTapiaT. YJIOCKOHAICHO KiIacu(iKalliio
HOTapiaJIbHO TOCBITYCHUX JOKYMEHTIB y KPUMIHAIHHOMY IPOIIECi, MO JTO3BOJUIIO
nudepeHIlioBaTH iX 3a XapaKTepoM JI0Ka30BOTO 3HAYCHHS, IOPUIUYHOIO CHIIOIO Ta
piBHEM MPOIECyaIbHOT HAIIIHOCTI.

TeopeTnyH1 NOJIOKEHHSI Ta BUCHOBKU JIMCEPTAllii MOXKYTh OyTH BUKOPHUCTaH1 y
NOJANBIINX HAYKOBUX JOCHIDKEHHSIX MpoOJieM [0Ka3yBaHHSA Y KPUMIHAJIbHOMY
mporeci, y TMpaBOTBOPYIA  JISJIBHOCTI 3 YJAOCKOHAJICHHS  KPUMIHAJIBHOIO
poLIECYaIbHOr0 Ta HOTApP1adbHOTO 3aKOHOJABCTBA, a TAKOXK y AISIIbHOCT1 HOTapiaTy,

MPaBO3aCTOCOBHINA MPAKTHUIIl OPTraHiB JIOCYJAOBOTO PO3CIiTyBaHHS, MPOKYpaTypu Ta

cyny.



Kntouosi cnosa. HOTapialbHO TOCBIMYEHI JTOKYMEHTH, JDKEpesia JIO0Ka3iB,
KPUMIHAJIBHUNA TIPOIIEC, HOTapiaJibHa TA€MHUIIS, JOMYCTUMICTh TOKa3iB, JOKa30Ba

cujia, HOTaplaJIbHUMA aKT.

SUMMARY

Buchatskyi M.O. Notarially Certified Documents as a Source of Evidence in
Criminal Proceedings: Theoretical and Practical Aspects. — Qualifying scientific
work on the rights of the manuscript.

Thesis for obtaining the scientific degree of candidate of legal sciences on the
specialty 12.00.09 «Criminal Procedure and Forensics; Judicial Expertise;
Operational-Investigative Activity». — Private institution «Scientific Institute of
Public Law», Kyiv; State Tax University, Irpin, 2025.

The dissertation is devoted to a comprehensive theoretical and applied study
of notarially certified documents as a source of evidence in the criminal proceedings
of Ukraine. The work provides an in-depth analysis of the procedural and evidentiary
aspects of searching for, seizing, introducing, and using notarially certified
documents within criminal proceedings, as well as clarifies the specific features of
the legal regime of notarial secrecy in the context of implementing the objectives of
criminal justice.

The expediency of a systematic rethinking of a set of theoretical and practical
issues related to defining the concept, legal nature, and place of notarially certified
documents within the system of written sources of evidence is substantiated. It is
demonstrated that the absence of a unified doctrinal approach to this category, along
with the fragmented nature of its regulatory framework in criminal procedural
legislation and notarial law, leads to ambiguity in law enforcement practice,
particularly in assessing the admissibility, relevance, and reliability of information
contained in such documents. In this regard, the dissertation provides a thorough
analysis of the correlation between the norms of criminal procedural law and special
notarial legislation in order to clarify the evidentiary status of notarially certified

documents and determine their functional role in criminal proceedings.



The concept and essence of notarially certified documents as a special type of
written source of evidence are revealed, combining the private-law nature of notarial
certification with the public-law objectives of criminal procedure. An author’s
definition of this category is proposed, which takes into account both the formal
requirements for notarial documents and the procedural conditions for their lawful
inclusion and use in evidentiary activities. Particular attention is paid to
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distinguishing between the concepts of “notarial documents,” “notarially certified
documents,” and “notarial acts,” taking into account their legal nature.

The dissertation analyzes the procedural procedure for searching for and
seizing notarially certified documents, as well as the specifics of involving a notary in
criminal proceedings as a holder of legally protected professional secrecy. The legal
nature of notarial secrecy in the context of criminal procedure is examined, and the
existence of a conflict between the interests of criminal justice and the need to protect
confidential notarial information is substantiated.

Criteria for the relevance, admissibility, and reliability of information
contained in notarially certified documents are formulated, taking into account the
requirements of criminal procedural legislation and special legislation on notaries.
The classification of notarially certified documents in criminal proceedings is
improved, making it possible to differentiate them according to the nature of their
evidentiary value, legal force, and level of procedural reliability.

The theoretical provisions and conclusions of the dissertation may be used in
further scientific research on issues of evidence in criminal proceedings, in law-
making activities aimed at improving criminal procedural and notarial legislation, as
well as in the law enforcement practice of pre-trial investigation bodies, the
prosecutor’s office, and courts.

Key words: notarially certified documents, sources of evidence, criminal

procedure, notarial secrecy, admissibility of evidence, probative value, notarial act.
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HEPEJIIK YMOBHHUX ITIO3HAYEHD

C-PROC — Odic nporpamu 3 kiGep3nounHHOCTI Panu €Bponu

€PJIP — € nuHuii peecTp AOCYI0BUX PO3CIIyBaHb

€C — Epporneiicbkuii Coro3

€CIUI — €Bporneiicbkuii Cy1 3 MpaB JTHOUHUA

KIIK Ykpainu — KpuMinansHuii poriecyaibHuN KoJeKe Y Kpainu

KCY — Koncturymiiiauit Cyn Ykpainu

HCPJI — nernacHi cnigi (po3nrykoBi) ii

OP]] — onepaTuBHO-PO3LITYKOBI A1l

CHIA — Cnonydeni llItatu AmMepuku

FOHCITPAJI — mMoznenbH1 3aKOHHU PO €NEKTPOHHI JOKYMEHTH Ta €JIEKTPOHHI

MIITUCH



BCTYII

OOrpynryBanHsi BHOOPY TeMH [OCTIUKEHH:l. AKTYaJbHICTh TEMH.
[ToOynoBa mpaBoOBOi JepKaBU Ta YTBEpI)KEHHS BEPXOBEHCTBAa IpaBa B YKpaiHi
HEPO3PUBHO MOB’s13aH1 3 YIOCKOHAJICHHSIM MEXaH13M1B KPUMIHAIBHOTO CYJOYMHCTBA,
30KpeMa B YacCTHHI 3a0e3Me4YeHHs 3aKOHHOCTI, CIPAaBEAIMBOCTI Ta €(PEKTUBHOCTI
noKazyBaHHs. KpumiHampHMI mporec TOKIMKAHWKA HE JHIIe 3a0e3nmeduTH
MPUTSATHEHHS BUHHHUX OCI0 JO BIAMOBIMAJBHOCTI, aje€ ¥ TrapaHTyBaTH JOTPUMAaHHS
npaB 1 cBOOOJ JIOAMHM Ha BCIX CTaAisIX KPUMIHAJIBLHOTO MPOBAIKEHHS. Y I[HOMY
CEHC1 JOKa3yBaHHS € KIFOUOBUM 1HCTPYMEHTOM JOCATHEHHS 3aBJaHb KPUMIHAJIBHOTO
IpoIIeCy, a/KEe came 4epe3 HaJle)KHI, JIOMyCTUMI Ta JOCTOBIPHI J0Ka3u (GOpMY€EThCS
npoliecyaibHa iICTUHA, 110 JIEXKUTh B OCHOBI CYJJOBOT'O PIILIEHHS.

Cyuacnuii KpuMiHaneHuil nipoliecyaibHUR KOAEKC YKpaiHU OpIEHTOBAHUN Ha
MOENHAHHS ~ €(DEKTUBHOCTI  KPUMIH&JIBHOTO  NEPECIIIyBaHHSI 3  BUCOKHUMU
CTaHJapTaMH 3axXUCTy TpaB JIOAWHUA. 3alMpoOBa/KCHHS 3MarajibHOI MOJei
KPUMIHAIBHOTO TIPOIECY, TOCHJICHHS POJi CYAOBOTO KOHTPOJIO, PO3IIUPEHHS
MPOIIeCYaTbHUX TPaB CTOPIH 1 3aKPIIJICHHS MPUHIUIY JOIMYCTUMOCTI JIOKa3iB SIK
[IEHTPAJbHOIO €JIEMEHTY JOKa3yBaHHS 3yMOBUJIM MOTpeOy B MEPEOCMUCIICHHI
TPaAUIIMHUX IMAXOMIB JO BHU3HAYCHHS JDKEpeNl JOKa3iB 1 MEXaHI3MIB I1XHBOTO
OTpUMaHHsS. Y I[MX YMOBax OCOOJMBOrO 3HA4Y€HHS HaOyBalOTh IHUTAHHS
BUKOPUCTAHHA B KPUMIHAJILHOMY TMPOBAHPKEHHI JOKYMEHTIB, CTBOPEHHMX 1032
MeXaMU KPHUMIHAJIBHOTO MPOLECy, alleé TaKuX, M0 MICTITh IOPUANYHO 3HAUYIILY
1H(dopMaIrio.

OnHiero 13 HaWOUIBII crenu@IYHUX 1 BOJHOYAC HEJOCTAaTHBO MOCIIKEHUX
KAaTeropiil Takux AOKYMEHTIB € HOTapiaJibHO MOCBIIYEeH1 JOoKymMeHTH. HorapiaT sik
NEp)KaBHUI 1HCTUTYT BHUKOHYE BAXIJIMUBY (PYHKIIIO TIIPABOBOrO 3a0€3MEYEHHS
IUBUTBHOTO 00OPOTY, MOCBIMUEHHS HOpUANYHUX (AKTIB 1 BOJIEBHUSIBICHHS 0Ci0, a
TAaKOX 3amobiraHHs mpaBoBuM cropaM. Came 3aBAsiki HoTapiainbHid (opmi
JIOKyMEHTH Ha0YyBalOTh IMIJBHUINEHOTO PIiBHSA OQIIIHHOCTI Ta JOKA30BOi 3HAYYIOCTI.
Bongnouac y KpuMiHAIbHOMY TpPOIECI BHKOPUCTAHHS HOTaplalbHUX JIOKYMEHTIB

BUXOJUTH 32 MEXKI1 TPAJIUIINHOT IMBUILHO-TIPABOBOI chepu i moTpedye creniaibHOTO



IPOLIECYaTbHOTO OCMUCIICHHS.

AKTyalbHICTh JTIOCTIIPKEHHSI 3yMOBJICHA THM, 1[0 KPUMIHAJIbHE MpOIecyaibHe
3aKOHOJABCTBO YKpaiHW HE MICTUTh CHEIMiaIbHOTO, CHCTEMHOTO peryJIOBaHHS
CTaTyCy HOTapiajJbHO TMOCBIAYEHUX JOKYMEHTIB SIK JIKEepen JO0Ka3iB. 3aralbHi
nonoxeHHss KIIK VYkpainu mpo JOKyMEHTH SIK MpOLECyalibHI JKEpesa JOKa3iB He
BpaxoOBYIOTh CHEUU(IKY HOTaplajdbHOI JISJIBHOCTI, OCOOJIMBUU MPABOBUI PEXKUM
HOTaplaJIbHUX aKTIB, U0 CTBOPIOE MPOTAIMHHU B MPABO3ACTOCYBAaHHI Ta MPU3BOAUTH
710 HEOJHO3HAYHUX MIAXOMIB IMiJl Yac OIIHKH JOKA30BOi CHJIM TaKMX JIOKYMEHTIB y
KPUMIHAJILHOMY MPOBAKEHHI.

Oco05MBY CKIIQHICTh CTAHOBUTH MUTAHHS CIIBBIIHOIICHHS JOKAa30BOI CHIIU
HOTapilaJbHO IMOCBIIYCHUX JOKYMEHTIB 13 MPHUHIIMIIOM BUIBHOI OIIIHKHM JIOKa3iB. 3
OJIHOTO OOKY, HOTapiadbHUU JOKYMEHT KOPHUCTYETHCS MPE3YMIIIEI JOCTOBIPHOCTI
Ta 3aKOHHOCTI, OCKUIbKM CTBOPIOETHCS YIOBHOBAXKEHOIO OCO0OI0 B Mexax
BU3HAYEHOI 3aKOHOM TMpoleaypd. 3 1HIOro OOKy, KpUMIH&JIbHHMA NpoLec He
JIOIYCKa€e Harepesl YCTAaHOBJIEHOI CHJIM JIOKa3iB, 10 BUMAara€ BiJl Cyly KpPUTHYHOI
OLIIHKM KOKHOT'O JJOKa3y B CYKyIHOCTI 3 IHIIMMHU. Lle mopomxye ckiajHe TeOpeTUUHE
MUATAHHS MI0JI0 MEX 1 XapakTepy JOKa30BOi1 I[IHHOCTI HOTapiaJlbHUX JOKYMEHTIB Y
KPUMIHAJILHOMY CYJIOUYMHCTBI.

He meHm akrtyanbHOI0 € mpobiieMa ydacTi HOTapiyca B KPUMIHATBHOMY
IPOBA/KEHHI. Y Tpolleci po3CigyBaHHS KPUMIHAJIBHUX MPaBOMOPYIICHb OPraHU
JIOCYJIOBOTO  PO3CIIAYBaHHS HEPIAKO 3BEPTAIOTHCA JO HOTaApiyciB SK HOCIIB
iH(opMairii, mo mMae aokazoBe 3HaueHHs. Lle mMoxke mposiBATUCS Y HOpMI AOMUTY
HOTapiyca SK CBIJIKa, THUMYacOBOTO JOCTyNYy JO HOTapiaJibHUX JIOKYMEHTIB,
BUJIYYEHHSI HOTapiaJIbHUX apXiBiB a00 BUKOPUCTAHHS BIJIOMOCTEH 13 HOTapiaJbHUX
peectpiB. BoaHouyac mnpaBoBHIl cTaTyc HOTapilyca B KPUMIHAJIbHOMY MpOIEC]
3QJIMIIAETHCSA HEIOCTaTHRO BU3HAYEHHUM, L0 YCKIAIHIOE 3a0€3MeUeHHs 0amaHcy Mk
1HTEepecamMu MpaBoCcy s Ta npodecitHuMu 000B’ I3KaMu HOTapiyca.

IlentpanpHe Mmiciie B i TPOOJEMATHIll TOCIa€ 1HCTUTYT HOTapladbHOI
taemHulll. HorapianbHa TaeMHUIL € OfHIEO 13 (GYHIAMEHTAIBHUX TapaHTIi
HOTapiaJbHO1 MISJIBHOCTI Ta CIPSIMOBaHAa HA 3aXUCT MPaB 1 3aKOHHHUX 1HTEPECIB OCI0,

Kl 3BEpPTAIOThCA N0 HOTapiyca. BoHa OXOIUTIO€ MIUPOKUN CHEKTp BiIOMOCTEM,
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OTPUMaHUX HOTAPIyCOM Y 3B 3Ky 3 BUMHEHHSM HOTapiaJdbHUX ]I, 1 Ma€ 0OCOOIUBUIA

peKUM TPaBOBOi OXOpOHU. BomHOWac y KpUMiHAJIBHOMY TMpOIECi BHHUKAE
00’ekTUBHaA TOTpeda B JOCTYIMi JO TaKUX BIJOMOCTEH, IO CTAaBUTh I/ CyMHIB
aOCOJIIOTHUN XapakTep HOTaplajJbHOI TAEMHUINl Ta akKTyaldidye NUTaHHA MeEX Il
O0OMEKEHHS.

HenoctaTHss  BHM3HA4YeHICTh MPOLECYAIbHUX  MEXaHI3MIB  JOCTYIy [0
iH(popMmarlli, MO CTaHOBUTh HOTApiaJbHy TAEMHULIO, NPU3BOAUTH JI0 PHU3HKIB
MOPYIICHHS TpaB K 0Ci0, MO0 SKUX 3MIMCHIOETHCS KpPUMiHAJIbHE MPOBAKCHHS,
TakK 1 TPeTiX 0oci0, Yui IHTEPECH OMOCEPETKOBAHO 3aviMaroThCa. BiCYyTHICTh YITKUX
KPUTEPIiB MPOMOPIIHHOCTI BTPYYaHHS y cepy HOTapiaJIbHOI TAEMHUII YCKIIATHIOE
JISUTBHICTh  OpraHiB JOCYJOBOTO PO3CIIAYBaHHS Ta Cydy W MOXKE HEraTUBHO
BILJIMBATU Ha JOMYCTUMICTh OTPUMAHUX JTOKa31B.

JlonaTkoBHi BUMIpP aKTyaJbHOCTI JOCHIJPKCHHS TOB’SI3aHUN 13 TpoiiecaMu
nrdpoBizallli HOTapiadbHOI AISIIBHOCTI. 3alIPOBAIKEHHS €JIEKTPOHHUX HOTaplalbHUX
PEECTPIB, €IEKTPOHHUX AOKYMEHTIB 1 HU(POBUX 3aco0iB 1AeHTHU(IKAIllI CYTTEBO
3MIHIOE TPAIULiiHI YSABJIECHHS IpOo (OpMYy HOTapiaJbHOIO JOKYMEHTa Ta CHOCOOU
30epiraHHdst HOTapiaJbHOI iH(pOopMaIlii. ¥ KpuMiHATBFHOMY MPOIIEC] 1€ TTOPOHKYE HOBI
BUKJIMKHU, TIOB’s3aHI 13 ¢ikcaiiero, 30€peKeHHSM 1 TEePEeBIPKOI0 EJIEKTPOHHUX
JI0Ka3iB, @ TaKOX 13 3aXMCTOM 1H(pOpMAIIlii, [0 CTAHOBUTH HOTapiaJibHy TAEMHHUIIIO,
BiJl HECAaHKIIIOHOBAHOTO JIOCTYITY.

Boanodac mpaBo3acTOCOBHa MpakTUKa CBIAYMTH MPO BIACYTHICTh €IUMHOTO
HiXO0y 1IO0AO0 JOCTYIY /0 HOTAapiadbHO MOCBIAYEHUX JOKYMEHTIB Y KPUMIHAJIbHUX
npoBa/pkeHHsX. CyaoBa TpakTHKa JEMOHCTPYE pIi3HI MIAXOAU JO 3a3HA4eHOI
npo0yieMu, M0 3yMOBJICHO SIK MPOTAJIMHAMH 3aKOHOJABCTBA, TaK 1 HEIOCTATHHOIO
TEOPETHUYHOI0  PO3po0JieHICTI0O  mpoOsiemu. Lle  HeraruBHO  BIUIMBAaE  Ha
nepeadavyBaHICTh CyI0BUX PIIIEHb 1 CYNIEPEYUTh NPUHIIMITY TPABOBOT BUSHAUYEHOCTI.

Orxe, BuOlp TeMH  JOCHIKEHHS  OOYMOBIEHHUH  KOMILJIEKCOM
B32€MOIIOB SI3aHUX UYWHHUKIB. TIOTPEOOI0 B TEOPETUYHOMY OCMHCIICHHI MPaBOBOT
OPUPOAN HOTAplaIbHO TIOCBIAYEHUX JIOKYMEHTIB Y KPHUMIHAJIBHOMY TIPOIIEC;
noTpebol0 y BU3HAYEHH1 iXHBOIO MPOIECYaIbHOTO CTAaTyCy Ta JOKa30BOi CHII;

aKTYaJIbHICTIO MPOOJIEMH OXOPOHU HOTAPIaJIbHOI TAEMHUII B YMOBaX KPUMIHAIBHOTO
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POBA/KEHHS; BIUIMBOM IM(poBi3allii HOTapiaabHOI IiSUIBHOCTI Ha MeXaHI3M

JOKa3yBaHHS; a TaKoX MPAaKTUYHUMH TPYAHOIIAMH MPaBO3aCTOCYBaHHS, IO
BUHUKAIOTH Y AISITEHOCTI OpPraHiB JOCYIOBOTO PO3CIiIyBaHHS Ta CY/iB.

JlocikeHHsT 3a3HAUYEHUX MHTAHb Ma€ BAXKIMBE TCOPETHYHE W TMPaKTUIHE
3HAYEHHS, OCKUIBKH CHPHUSTHME BIOCKOHAJIEHHIO KPUMIHAIBHOTO MPOIECYaTbHOTO
3aKOHOJABCTBa, (POPMYBAHHIO €IMHOTO MIAXOMY A0 BUKOPHCTAHHS HOTapilalbHUX
JOKYMEHTIB SIK JDKEpen JI0Ka3iB 1 3a0e3nmedeHHI0 HaJIeKHOro OallaHCy MikK
1HTEepecaM KPUMIHAIILHOTO TIPABOCY S Ta TapaHTIsIMU 3aXUCTY TPaB JIIOIUHHU.

3 ormaay Ha 3HAYHY BaXJIMBICTh KPUMIHAJIBHOTO  MPOIECYaTbHOTO
3aKOHOJIAaBCTBA YKpaiHU TIPEACTaBlIieHa [0 aHalily TeMaTUKa Ma€ JOCTaTHIH
HAyKOBUU Ta emmipuuHuii Oaszuc. 3okpema, MpoOJIEeMaTUKy BHUKOPUCTAHHS
CJEKTPOHHUX JIOKAa31B y KPHUMIHAIBHOMY MpPOLECyalbHOMY MpaBl YKpaiHu
posrimanann  A.-M. Amdreneniok, A. AwnHToHIOK, B.Pyceunpka, [. Kananua,
J1. CTeMKOBCHKHUH Ta 1HIII.

Hotapianbauii mpomec, QyHKIIi Ta 3aBJaHHS YKpPaiHCBKOrO HOTapiaTy
nocmipkyBad M. lomuHebka, K. JlociHUyK.

JI. Bnomiuena # Oararo IiHIUX JOCTIJHUKIB TPUCBITHIIM CBOI poOOTH
O0COOJIMBOCTSIM [IISITBHOCTI HOTapiaTy Ta HOTapialbHUM aKTaM SIK pe3ysibTaTaMm Ii€i
TISJIBHOCTI.

HotapiaibHy HisJIBHICTH SIK PI3HOBUJI MPABOOXOPOHHOI JiSNIBHOCTI BUBYAIH
P. Binokinp, A. I'ynensa.

["apanTii HOTapiaJbHOI AISUIBHOCTI, IOPUANYHY BIANOBIAANBHICTH HOTApiyca 3a
NOpPYIIEHHS] HOTapiajJbHOI TaeMHUI B YkpaiHi po3poOmsumm O. bigockypcbka,
M. ®enopuyk, M. bonnapesa.

[IpaBoBe peryntoBaHHSI CTaTycCy Cy0’ €KTiB HOTapiajdbHOI AISUIbHOCTI B YKpaiHi
Ta y4acTb HOTapiyca B KpUMIHAJIBHO-NPOLECYAIbHUX MPABOBITHOCUHAX PO3IIISAAIN
K. I'ap0y3, biptokos B.

B. JlonmuHchKa MPOMOHY€E PO3MEKOBYBATH OCHOBHUX CYy0’ €KTIB HOTAPiaIbHOTO
mpoliecy Ha I1HCTUTYTH HOTapiaTy Ta KBasziHoTapiaty. Tak camo cy0’ekTiB
HOTapiajbHO1 MISUIBHOCTI TMOAUISIIOTh Ha HOTaplaibHUX 1 KBa3iHOTapladbHUX

B. Uyenko ta O. JIoOyp.
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C. BirBiupkum, O. Bonob6yesorw, /. JlaBumoBoro B MoHorpadii «Jlkepena

JI0Ka3iB y KpUMIHAIBHOMY Ipolieci YKpaiHu» OKpeMy yBary MNpUIUICHO MPOMO3UIIT
I0JI0 KOHUENTYaJIbHOIO MiJIX0AY J0 MPaBOBOrO PEryJIIOBaHHS 1HCTUTYTY JOKa3iB Yy
BITYM3HSHOMY  3aKOHOJABCTBI. 30KpeMa, IMPOMOHYEThCA  BIAMOBUTHCS  BIA
TpaauLiiftHOT HOPMATUBHOI JAedIHIIII 10Ka31B, 3aMIHUBIIHU ii YITKUM 3aKOHOJIaBUYUM
3aKpIIUIEHHSM CYKYITHOCT1 BUMOT J0 iX 3MICTY, ()OPM 1 JKEPEIT.

3B’s130Kk aucepTalii 3 HAYKOBHMM MNporpaMaMi, IUIAHAMH, TeMaMH,
rpantamu. J[uceprailito BUKOHAaHO BiAmoBigHO A0 L{ieit ctamoro po3BUTKy Ykpainu
Ha nepion 10 2030 poky (Yka3 Ilpesunenta Ykpainu Big 30 Bepecus 2019 poky
Ne 722/2019); Crparerii HamioHansHOi Oe3nekn  Ykpainu (Yka3 Ilpesumenra
VYkpainu Big 14 Bepecusa 2020 poxy Ne 392/2020); HarionansHoi crpaterii y cdepi
npaB moaunu Ha 2021-2023 poku (Yka3 IIpesunenta Ykpainu Big 24 6epesns 2021
poky Ne 119/2021); KomruieKCHOro CTpaTerivHoro mijaaHy pedopMyBaHHS OpraHiB
MPaBONOPAJIKY K YACTUHH CEKTOpy Oe3neku 1 00opoHu Ykpainu Ha 2023-2027 poku
(Yxa3 Ilpesunenta Ykpainu Big 11 tpaBHs 2023 poky Ne 273/2023); Crparerii
KOMYHIKallli 3 TWUTaHb €BPOMENChKOi I1HTerpanii Ha mnepiox g0 2026 poky
(posmopsymkenns: Kabinery MinictpiB Ykpainu Bin 9 rpymas 2022 poky Ne 1155-p);
pimenHst Paau HamioHansHOT Oe3neku 1 o0oporu Ykpainu Bia 23 yepBHs 2023 poky
«IIpo mpuckopeHHst cyz0Boi pedopMu Ta MOAOJAHHS MPOSBIB KOPYMIIl Yy CHUCTEMI
npaBocy s (Yka3 [pesunenta Ykpainu Bin 30 uepsust 2023 poxy Ne 359/2023).

Temy muceprarii 3aTBepkeHo pimieHHsSIM Buenoi paau [IpuBaTHO1 ycTaHOBU
«HayxkoBo-gocniHuid 1HCTUTYT myOmiuHoro mpaBa» Bin 22 rpyaas 2015 poky
(mporokoi Ne 6).

Meta i 3aBAaHHsl JOCJHiIzKeHHsI. Mema poOOTH MONSITa€e B KOMILJIEKCHOMY
HayKOBOMY aHalli31 MpOIECyalbHUX 1 JOKA30BUX ACIEKTIB BiAIIYKaHHS, BUITYUYCHHS
Ta BUKOPUCTAHHS HOTApIaJbHO MOCBITYEHUX JTOKYMEHTIB Y KPUMIHAIBHOMY MPOLEC]
VYkpainu, BU3HaYeHH1 iXHHOT'O MPOILECYAIbHOTO CTaTyCy Ta JOKA30BOi CUIIH, a TAKOX
y 3’sicyBaHHI OCOOJMBOCTEH OXOpPOHM HOTApiaJIbHOI TAaEMHUIII B YMOBax
KPUMIHAJILHOTO MTPOBA/I>KEHHS.

BiamoBinHo 10 mocTaBiaeHoi MeTH cPOPMYIIbOBAHI TaKl 3a60AHHSL.

— PO3KPUTH  TEOPETHKO-NIPABOBY  MNPHUPOAY  HOTApialbHO  MOCBIIYEHUX
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JIOKYMEHTIB Y CHUCTEMI NHCBMOBUX JDKEpeNl JO0Ka3iB KPUMIHAJIBHOTO TIPOILECY,

BU3HAYUTH IXHE MICIIE Cepell 1HIIMX JOKYMEHTaJbHUX J0Ka3iB 1 copMyiatoBaTu
aBTOPChKE BU3HAYCHHS TMOHSATTS «HOTApialbHO TOCBIMUYEHI JTOKYMEHTH SIK JDKEPEIIO
JI0Ka3iB y KpUMIHAJIIBHOMY TIPOLIECT;

— IIpOaHajIi3yBaTl HOPMATUBHI, TPABO3aCTOCOBHI Ta JOKTPUHAJIBHI MIIXOIU 10
CHIBBIIHOLIEHHSI 1HTEPECIB KPUMIHAIBHOIO MPAaBOCYAJAs i HOTaplajdbHOI TAEMHHII],
BUSIBUTM OCHOBHI MPOOJIEMH Ta CYNEPEYHOCTI, 110 BHHUKAIOTh M 4Yac 3ay4EHHS
HOTapiaJIbHO TOCBIAYEHUX JOKYMEHTIB 0 KPUMIHAJILHOTO MTPOBA/KCHHS,

— BU3HAYUTHU TPABOBY MPHUPOJY HOTAPIaJbHOI TAEMHHUII B KPUMIHAIBHOMY
nporieci, 3’ ACyBaTH ii 3MICT, MEXI1 il Ta 0COOJMBOCTI OXOPOHH B YMOBAX JIOCYJ0BOTO
PO3CHIIyBaHHS ¥ CyJOBOTO PO3TJISAY, a TAKOXK PO3POOUTH KOHIIENTYaTbHUUN MiJIX1A
10 OGalaHcyBaHHS MyOJIYHUX 1 MPUBATHUX 1HTEPECIB;

— chopMyIIrOBaTH KpUTEPli HAJIEKHOCTI, JOMYCTUMOCTI Ta JOCTOBIPHOCTI
BIIOMOCTEM, 3a(iKCOBAHMX Yy HOTApIaJbHO IIOCBIIYEHUX JOKyMEHTaxX, 3
ypaxyBaHHSIM BHUMOT KPHUMIHQJIBHOTO TIPOIECYaTbHOTO  3aKOHOJABCTBA  Ta
CHEIiaIbHOTO 3aKOHOIaBCTBA PO HOTapiar;

— pO3pOOHUTH JOKTPUHAIBLHO OOTPYHTOBAaHWM MiAXim 10  Kiacudikamii
HOTApiaJlbHO TOCBITYEHUX JOKYMEHTIB y KpUMIHIBHOMY TpOIecl dYepes
PO3MEXYBaHHSI HOTAPIaJbHOTO MOCBIIUEHHS SIK MPOIEAYPH Ta HOTAPIATHHOTO aKTa
SK JJOKYMEHTAJIbHOTO Pe3yJIbTaTy HOTaplajabHOT Jii;

— IIpOaHaJi3yBaTH MPOIECYAIbHUN CTAaTyC HOTapiyca sSIK HOCIsI OXOPOHIOBAHOT
3aKOHOM TpodeciiHOi Ta€MHHUIII Ta BU3HAYUTH OCOOJIMBOCTI MOr0 3aJlydeHHs, a
TAKOX 3aJIy4eHHsS HOTAplajJbHUX JOKYMEHTIB 10 KPUMIHAIBHOTO MPOBAJKEHHS 3
ypaxyBaHHSM ITiIBUIIICHUX TPOIECyTbHIX TapaHTIH.

06 ’exmom 00cniOHceH s € KPUMIHATBLHO-TIPOIIECyallbH1 MPAaBOBITHOCUHHU, 1110
BUHHUKAIOTHh y 3B’SI3Ky 3 BHUKOPHUCTAHHSM HOTapiaJIbHO MOCBIMYEHUX TOKYMEHTIB 5K
JpKepena 0Ka3iB Y KpUMIHAIbHOMY TPOBAJKEHHI.

Ilpeomem Oocniddcennss — mpaBoBa IMPUPOJIA, JOKA30Ba CHIIA Ta IPOIECYaJIbHI
YMOBH 3aJTy4€HHS i1 BUKOPUCTAHHS HOTapiaJIbHO MOCBITYEHUX JOKYMEHTIB y CHCTEMI1
KPUMIHAJbHO-TIPOIECYAIBHOTO JIOKA3yBaHHS YKpaiHU 3 ypaxyBaHHSM HaIllOHAIbHOI

IIPAKTUKH Ta €BPONEHCHKUX CTAHIAPTIB.
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MeToau aociikeHHs: Oyiau oOpaHi 3 ypaxyBaHHSM METH H 3aBJaHb pOOOTH,

a TakoX 11 00’€KTa Ta MpeaMeTa, 0 3yMOBHIIO MOTPeOy B KOMIUIEKCHOMY MO€HAHH1
3araJIbHOHAYKOBUX 1 CHEHIAJIbHO-IOPUJINYHUX METOJIIB Mi3HaHHSA. MeTod0JI0TT4HOI0
OCHOBOIO JIOCIIIJKEHHSI € CUCTEMHMI MiJXiJ 0 aHaji3y HOTapiajbHO MOCBIIYEHUX
JOKYMEHTIB SIK JDKEpesl JOKa3iB y KPUMIHAJIBHOMY IMPOIEC], a TaKoX MNpodseM
OXOpPOHM HOTaplaJbHOI TAEMHMII B YMOBaX KPUMIHAJIBHOIO IPOBAHKCHHS.
Hianexmuunuti memoO 3aCTOCOBYBaBCS [UIsl JIOCHIJIKEHHSI TPaBOBOI MPUPOIU
HOTapiaJIbHO MOCBITYCHUX JTOKYMEHTIB, X €BOJIOIII Ta (PyHKIIIOHYBaHHS B CHCTEMI
KPUMIHQJIBHOTO MPOLECYaJbHOIO JOKa3yBaHHs, a TaKOoX Ul  BUSIBJICHHS
B3a€MO3B 3Ky MIDK IHCTUTYTaMU HOTapiaTy Ta KpUMIHAJIbHOI'O IPOLECY, 30KpeMa B
KOHTEKCTI CITIBBIIHOMICHHS TyOJIYHOTO 1HTEPECY IMPaBOCYIsd Ta IPUBATHOTO
1HTEepecy 3axucCTy HoTapiaabHOi TaeMHuIll (migposaimua 1.1, 2.1, 2.3, 3.1).
3azanvHonaykosi memoou aHalizy, CUHTE3y, IHAYKIIi, AEAYKIii Ta y3arajibHEHHS
BUKOPHUCTOBYBAJIMCS Ha BCIX eTamax JOCTIKEHHS A CHCTeMaru3alii HayKOBUX
MIIXOIB JO TOHSTTS HOTaplaJibHUX JOKYMEHTIB, (OpPMYJIIOBaHHSA aBTOPCHKUX
nediHimii, kaacugikamiii 1 BACHOBKIB, a TaKOX JJis1 MOOYJIOBU JIOTTYHO Y3TOKEHOT
KOHIENI[ii BUKOPUCTAHHS HOTaplajibHO IOCBIJYEHUX JIOKYMEHTIB Yy JOKa3yBaHHI
(migposainu 1.1, 1.2, 2.2, 3.2). @opmanvro-topuduunuii memoo OyB 3aCTOCOBaAHHM
IUIA  aHajily HOPM KpPUMIHAJbHOIO MPOLECYyaIbHOTO 3aKOHOJABCTBA YKpaiHW,
3aKOHOJIaBCTBA MPO HOTAplaT, a TAKOXK IM1JI3aKOHHUX HOPMATHUBHO-TIPABOBUX AaKTIB,
10 PEryJIOIOTh MOPSIOK BUMHEHHS HOTapiajbHUX A1, 0pOopMIIEHHS HOTapilaJbHUX
JOKYMEHTIB Ta YMOBH JOCTYIy IO HUX y MeXax KPUMIHAJIBHOTO TPOBAKCHHS
(mgpozainm 1.2, 2.1, 2.2, 2.3). @opmanvHo-n102iuHuii Memoo BUKOPUCTOBYBABCS I
qyac po3poO0JIeHHS W YTOUYHEHHS MOHATIMHO-KaTeropiaJibHOro amapary AOCHIKEHHS,
30KpeMa IiJl 4Yac BHU3HAYEHHS MOHATh «HOTApiaJibHI JOKYMEHTH», «HOTApIlajbHO
MOCBITYEH] JTOKYMEHTU», «HOTapialibHl aKTH», a TaKOX y mpouect (HopMyIrOBaAHHS
KpUTEPIiB HAJIEKHOCTI, JOMYCTUMOCTI Ta JJOCTOBIPHOCTI BIZJOMOCTEH, 3a(piKCOBAHUX Y
HOTapiaJlbHO TMOCBIMYEHUX JOKyMeHTax (miaposnaimm 2.1, 2.2). Illopisusanvho-
npasosuil memood OyB BUKOPUCTAHUUW NJisi 31CTABIICHHS TOJIOXKEHb KPUMIHAIHHOTO
IPOLECYaTbHOTO 3aKOHOAABCTBA YKpaiHU 13 HOPMaMM CHELialbHOIO 3aKOHO/IaBCTBA

PO HOTAapiaT, a TAKOXK JIJIs aHaJi3y BIAMIHHOCTEH y MIJX0/1aX 10 IPaAaBOBOTO PEKUMY
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HOTapiaJibHO1 TAEMHUIII Ta MPOIECYATbHOTO CTAaTyCy HOTapiyca B KPUMIHAJIbLHOMY

npoBakeHHl (migpo3aum 2.3, 3.1), a TakoX NO3UIINA HallOHAJIBHUX CY[IB Ta
€BpoIeiiceKoro Cyay 3 MpaB JIOJUHM 10J0 30epiranHs abo mepenadi iHQopmariii,
110 CTOCYETHCS MPUBATHOTO JKUTTS 0COOU, HaBITh O€3 BIJIYUCHHSI OPUTIHAIIB, 1110, Ha
nymky €CIUI, ctaHOBHTH BTpy4YaHHsI B MPABO HA IOBAary A0 IPUBATHOTO KUTTS B
po3yMinHi cr. 8 KouBenuii (miaposaun 3.2). CucmemHoO-CMpYKMYpHUU Memoo
3aCTOCOBYBABCS JJIsl JOCIHIJKEHHSI MICLS HOTaplajlbHO MOCBIIYEHUX JOKYMEHTIB Y
CHUCTEMI TIHMCBMOBHUX JDKEpeNl JO0Ka3iB, IXHBhOI BHYTPINIHKOI Kiacudikallii 3a
IOPUINYHOIO CHIIOI0, JIOKAa30BUM 3HAYEHHSIM 1 CTYIIEHEM JIOCTOBIPHOCTI, a TAKOX JIJIs
BU3HAUCHHsSI iXHBOI'O CIIBBITHOIIEHHS 3 I1HIIMMH BHJAMH JOKYMEHTIB Y
KpuMiHajapHOMY Tiporeci (migposain 2.2). Keiic-memoo BUKOPHUCTOBYBABCS IS
aHaJi3y MPAKTUKH HaIIOHAIBHUX CY/IIB IIOJIO OI[IHKK JOMYCTUMOCTI Ta JIOKa30BOi
CHUJIM HOTapiaJIbHO IOCBIIUEHUX JOKYMEHTIB, a TaKOX JJI1 BUSBJICHHS THIIOBHX
npoOJieM MpaBO3aCTOCYBaHHS, IOB’A3aHUX 13 BUTPEOYBaHHSAM, BHIIYYEHHSIM 1
BUKOPUCTAHHAM TAKUX JTOKYMEHTIB Y KPUMIHAIBHOMY MPOBAKEHH] (MiApo3aiiu 2.2,
3.2).

Emnipuyny 6a3y nOCHiTKEHHS CTAHOBISATH HAYKOBI Tparli YKpaiHChKUX 1
3apyODKHMX YYEHHX Yy Taly3l KpUMIHAJIBHOTO TMPOIECy, TOKA30BOIO IpaBa Ta
HOTapiaTy; Marepiall HayKOBO-TIPAaKTUYHMX KOH(EPEHII; 3aKOHOJaBYl Ta
MiJ[3aKOHHI HOPMATUBHO-TIPABOB1 aKTWU YKpaiHu; MpakThuka €BpOMNEHCHKOrO CyAy 3
npaB JoauHu, BepxoBHoro Cypay, aneisuifHMX 1 MICHEBHX CYaiB, a TaKOX
iH(dopMarliiiHl pecypcu Mepexi «IHTepHeT», 10 MICTATh Yy3arajlbHEHHS CYAOBOi
OPaKTUKK i aHAIITUYHI MaTepiaJid 3 BIATOBIAHOL MPOOJIEMATHUKH.

HaykoBa HOBHM3HA OTPUMaHHMX Pe3yJbTATIB TMOJATAE B TOMY, IO 3a
XapakTepoM Ta 3MICTOM JucepTailiiiHa poOOoTa € OJHUM 13 MEPIIUX KOMIUIEKCHHUX
MOHOrpaIYHUX OOCHIIP)KEHb TEOPETUYHHMX 1 MPAKTHYHUX AaCHEKTIB HOTApIajbHO
MOCBITYCHUX JIOKYMEHTIB SK JDKEpena JOKa3iB Yy KPUMIHAIBHOMY MPOIIECI.
HaiiicTroTHImMMEU pe3ysbTaTaMu JOCIIIKEHHS, M0 3YMOBIIOIOTh HOT0 HOBHU3HY Ta
BHU3HAYAIOTh OCOOMCTUIN BHECOK y pO3pOOJIeHHS 3a3HA4YeHOi MpoOJIeMaTHUKH, € Taki
MOJIOKEHHSI, BUCHOBKH Ta MPOIO3HUIII:

enepuie:.
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— 3aIIPpOIIOHOBAHO ABTOPCBHKC BHU3HAYCHHA ITOHATTA ((HOTapiaJII)HO HOCBi,Z[‘leHi

JOKYMEHTH SIK JDKEPEeJIo JOKa3iB Yy KpUMIHAIBHOMY MpOLEC», MiJ SKUM HOTPIOHO
pPO3YyMITH THCHMOBI JIOKYMEHTH, 30KpeMa B €JEKTpOHHIN (opmi, cTBOpeHi abo
3aCBIJTUEHI B MOPSAIKY, MEepe10adyeHOMY 3aKOHOJAABCTBOM PO HOTApIaT, sIKI MICTATH
3a(ikcoBaHl 3 JOTPUMaHHSAM YCTAaHOBJIEHOI 3aKOHOM (opMH Ta MpoLEeAypH
BiTOMOCTI MPO IOPUAWYHO 3HAUYIIi (hakTh il 00CTaBUHU Ta MOXYTb OyTH 3alydeHi i
BUKOPUCTaHI B KPUMIHAIBHOMY IPOBA/I)KEHHI BIAMOBIIHO 10 BUMOI' KPUMIHAJIBHOTO
MPOIIECYaTbHOTO 3aKOHOJABCTBAa SK JDKEpENo J0Ka30BOi  iHbopmamii  ass
BCTAHOBJICHHS1 00CTaBUH KPUMIHAJIBHOTO MPAaBONOPYILIEHHS;

— 0OTpyHTOBaHO mOTpeOy y BHUpIIMIEHHI KOHQIIKTY MDK 1HTepecaMu
IPaBOCY/Sl Ta PEKUMOM HOTapiadbHOI TAEMHHMII B KPUMIHAJIILHOMY IMPOBAKECHHI,
3YMOBJIEHOTO HOPMATHUBHOIO (h)parMEeHTApHICTIO PETYIIOBAHHS, HEOJHOPIIHICTIO
Cy/JIOBOi TMPAKTUKK Ta BIJACYTHICTIO €IMHUX JIOKTPUHAIBHUX MIAXOAIB J0
3a0e3nedyeHHss OanaHCy MDK MNYOJIIYHMM IHTEPECOM Yy pO3CIIIyBaHHI 3J0YMHIB 1
MPUBATHUM IHTEPECOM OO 3aXUCTy KOH(DIAECHIIHHOI HOTapiaabHOT 1HhOpMALIii;

— c(hopMyJILOBAHO CHUCTEMY KPHUTEPIIB HAJIEXKHOCTI, JOMYCTUMOCTI Ta
JOCTOBIPHOCTI B1IOMOCTEH, 3a(piKCOBAaHUX Y HOTapiajJbHO MOCBITYEHUX JOKYMEHTaX,
3 ypaxyBaHHSM BHUMOI KPUMIHQJIBHOTO NPOLECYaJbHOTO 3aKOHOJABCTBAa Ta
CHeIiaJbHOTO0 3aKOHOIaBCTBA PO HOTapiar,

YOOCKOHANIEHO!

— kiacudikaiiio HOTaplalbHO MOCBIIYCHUX JOKYMEHTIB y KPUMIHAIBHOMY
poreci 4Yepe3 pO3MEXKYBaHHS HOTApiaIbHOTO TMOCBITYEHHS SK MPOIECyalbHOl
OpoLEIypd Ta HOTapiaJIbHOTO aKTa K JOKYMEHTAJIbHOTO PE3yNbTaTy HOTapladbHOI
Jii, 10 Ja€ 3MOTY OUIBII YITKO BU3HAYaTH iX MICIE Ta POJb Y CUCTEMI MUCHMOBUX
JOKEPEIT I0Ka3iB;

— pPO3YMIHHS 3MICTY ¥ MexX Jii HOTapiaJibHOi TAaeMHHUII B yMOBax
KPUMIHAIBHOTO MPOBAIXKEHHS 32 PaXyHOK YTOYHEHHS MPOLECYaTbHUX MEXaHI3MIB ii
OOMEKEHHSI BHKJIIOYHO Ha TIJCTaBl 3aKOHY Ta 3a YMOBU JOTPUMAHHS TPHUHIIUITY
IPOIOPIIITHOCTI;

dicmanu no0aIbUL020 PO36UMK).

— NMOHATIMHO-KATEropiayibHU  amapaT  KpUMIHJIBHOTO  TpOLECy  II0JI0
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IMMCBMOBHUX JZKCPCII ,ZIOKa?;iB, 30KpEMa 4YCPC3 YTOUHCHHA CHiBBiI[HOIHGHH}I ITIOHATDH

«HOTapiaJIbHI JJOKYMEHTH», «HOTaplaJbHO MOCBIAYEH] JOKYMEHTH» Ta «HOTapiaJibH1
aKTW» B KOHTEKCTI JIOKa30BOTr0 MPaBa;

— YSIBJICHHSI TIPO MPOLECyalbHUIM CTaTyc HOTapiyca sIK HOCiS OXOPOHIOBaHOI
3aKOHOM MpoQeciiHOi TaeMHMIl, M0 OOYMOBIIOE TOTPeOdy y BCTAHOBJIEHHI
CHeHlajJbHUX MPOLECYyaIbHUX TapaHTId NI Yac 3allydyeHHs HoTrapiyca abo
HOTapi1aJIbHUX JOKYMEHTIB 10 KpUMIHAJIBHOTO TPOBA/IKEHHS.

IIpakTu4He 3HAYEeHHS OJEP:KAHMX Pe3yJbTATIB IOJSIra€e B TOMY, LIO
chopMysIbOBaHI Ta BHUKIAJEHI B POOOTI IOJIOKEHHS, BUCHOBKHM BIPOBAJKCHI Ta
MOXXYTh OYTH BUKOPHCTaHI B!

— 3aKOHOMBOPUYIll OislbHOCMI — T dYac TIJATOTOBKM 3MiH J0 YHHHOTO
3aKoHOJaBcTBa Ykpainu (moBigka Komitery BepxoBHoi Paau VYkpainu 3 muTaHb
PaBOOXOPOHHOI AisuibHOCTI Big 29 kBiTHS 2026 poky Ne 14719/9-02);

— npakmuynii  OistibHocmi — Cc(GOPMYJIbOBaHI BUCHOBKM MOXYTh OyTH
BUKOPHCTAHI CIITYMMH, MPOKYPOpPaMH, aIBOKaTaMH Ta CYIISIMH JUIS MPaBHIBHOT
KBaMi(ikaiii 10Ka31B, OTpUMaHUX y (hOpM1 HOTapladbHO MOCBIIYEHUX JOKYMEHTIB, 1X
OIlIHKW, BHUTPeOYyBaHHS Ta JIOIMYCTUMOTO BHKOPHCTAHHS B JOKa3yBaHHI (J0OBijka
Anpokarcbekoro o0’eqHanHs «FOC ®OPTICy Bix 25 G6epesns 2026 poky Ne 25/03-
11);

— HAYK0BO-0OCNIOHIll cghepi — OOTPYHTOBAHI TIOJIOKEHHS IIOJ0 MPaBOBOI
IPUPOH, JAOMYCTUMOCTI Ta JOKA30BOI CHJIM HOTapladbHO MOCBIAYEHUX TOKYMEHTIB
MOXYTh OYTM BUKOpPUCTaHI B TOJAJbIIMX HAYKOBUX JOCIIKEHHAX Yy cdepi
KPUMIHAJIBHOTO TMPOLIECYaTbHOTO Ta HOTaplaJibHOTO MpaBa (aKTH BIPOBAIKEHHS
Jlep>kaBHOr0 MOJIATKOBOI'O YHIBEpcUTETY BiJl 28 sk0BTHA 2025 poky Ta HanionanbHoi
akajziemii BHYTpIlIHIX cipaB Bix 22 xoBTHs 2024 poky);

— 0C8IMHbLOMY npoyeci — JUIsl TPOBEACHHS PI3HUX (POPM 3aHATH 31 CTYJECHTaMU
AeHHOi Ta 3aoyHOi (OpM HaBUaHHS 3a TAaKUMU HABYAJbHUMH JUCHUILUTIHAMU:
«CymoBi Ta TMpaBOOXOPOHHI opranm», «KpumiHajgbHE TpoleCyalbHE TIPABO
VYkpainn», «KpuMinamictuka» (akTH BIPOBaHKeHHS Jlep’kaBHOTO IMOJAaTKOBOIO
yHiBepcuTeTy Bia 25 kBiTHS 2025 poky Ta HarionansHOT akajemii BHYTPIIIHIX CIIpaB

BiJ 22 x0oBTHs 2024 poKy).
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Amnpobaunisi pesyabtatiB jaucepraunii. OCHOBHI TMOJOXEHHS JUCEpTaIlii

oOroBoproBanucs B HaykoBo-gocnigHOMY 1HCTUTYTI MyOai4HOrO mpasa. PesynbraTu
AOCTDKEHHsT Oynu ONPWIIOJHEHI Ha 3 MDKHAPOJHHUX HAYKOBO-TIPAKTUYHUX
KoH(pepeHwissx, a came: «lIpiopuTeTHI HaNpsIMKHA PO3BUTKY MPABOBOI CHCTEMH
VYkpaiam» (M. KuiB, 14-15 mucromaxg 2021 p.), «Bzaemomis myOmiuaoro Ta
MPUBATHOTO TpaBa: cydyacHi mpobiemu Ta BUKIHKW» (M. Kui, 21-22 mororo 2022
p.), «HaykoBo-nipakTU4H1 3acaJy PO3BUTKY IOPUJIMYHOI HAYKH HA CyYaCHOMY eTalll
nep>kaBoTBopeHHs» (M. KuiB, 15-16 motoro 2023 p.).

Iyoaikanii. OcHOBHI HayKOBI pe3yJbTaTH JucCEpTallii BHKJIAJACHI y 8
HAyKOBHUX MyOJiKaIlisiax, cepesl SKuX 4 CcTarTi, OnyOJiKOBaHI B HOPUIANYHUX (PaXxOBUX
BUJIAHHAX YKpaiHu, 3aTBEPPKCHUX Haka3oM MiHiCTepCcTBa OCBITH 1 HAyKH Y KpaiHH,
1 — B i1HO3eMHOMY (paxOBOMY BHJAHHI Ta 3 Te3M JOIOBiJEH, OIyOJiKOBaHI B
301pHUKaxX MaTepianaiB MIXHAPOJHUX HAYKOBO-TIPAKTUYHUX KOH(pEPEHIIH.

Crpykrypa Ta o0car aucepramii. PoOoTta ckiamaeTbcsi 13 BCTYIY, TPhOX
pPO3AUTIB, IO MICTATh J€B’ATh MiJPO3AUIB, BHUCHOBKIB, CIUCKY BHKOPHUCTAHHUX
JDKEpen 1 MoJaTKiB. 3arajabHUil oOCsr aucepraiii CTaHOBUTH 245 CTOPIHOK, 3 HUX
OoCHOBHHMI TeKCT — 2006 CTOpIHOK, CIUCOK BUKOpPUCTAaHUX Kepen — 31 cTopiHka

(273 naiimeHyBaHH:) Ta 2 T0JaTKU Ha 8 CTOpIHKAX.
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PO3/11 1

JIOKA3H Y KPUMIHAJBHOMY MPOLECI YKPATHU: TPA IULIIHI
TA LM®PPOBI ACHEKTH

1.1. ITonsaTTsl A0Ka3iB y KPUMIHAJIBLHOMY IIpolecCi: TeOpeTHYHi MiaXoam,

JKepesia Ta CTAHAAPTH OWIHKH

[ToHsATTS MOKa31B BiJlirpae KIOYOBY POJb Y KPUMIHAILHOMY MPOIIECi, ajKe Bij
PaBUJIBHOTO HOT0 TIIyMau€HHS OpraHaMH JOCYJOBOTO PO3CIITyBaHHS Ta CyJaMu
3aJIeKUTh €PEKTUBHICTh BUKOHAHHS 3aBJIaHb KPUMIHAJIBHOTO MPOBAKEHHS. 3T1THO
31 cT. 2 KpuMiHanpHOTO MpoliecyaibHOro KOAeKCy YKpaiHu, OCHOBHUMHU 3aBJaHHSIMHU
KPUMIHAJILHOTO TPOBAPKEHHSI € 3aXHUCT OCOOM, CYCNUIbCTBA Ta JEp>KaBH BiJl
3JI0YMHIB, 3a0€3MEYEHHS] OXOPOHM MpaB, cBOOOJ 1 3aKOHHHUX IHTEPECIB yYaCHUKIB
mpoIecy, a TakoX TMPOBEACHHS IIBUJKOTO, BCEOIYHOrO Ta 00’ €KTUBHOTO
PO3CIiTyBaHHS 1 CYJOBOTO PO3MIIsiAy. MeTor KpUMiHAIBHOTO MPOIIECY €, 1100 KOXKEH
BUHHWM Y BYMHEHHI KPHMIHAJIBHOTO IMPABOMOPYIICHHS OYyB IMOKapaHWW y MeXax
CBO€1 MPOBHMHM, OJHOYACHO 3 YHHUKHEHHSIM O€3MiJICTABHOTO MEpEeciilyBaHHS YU
3aCyJDKCHHSI HEBUHHHMX OCi0, HE JIOMYyCKaTH HAJAMIPHOTO IMPOIECYaTbHOTO PUMYCY
Ta TapaHTyBaTH KO)KHOMY YYaCHUKY MPOBAKEHHS JOTPUMAHHS HAJIEKHOT MPaBOBOI
nporenypu [104]. JlocarHeHHS METH KPHMIHAJIBHOI'O MPOIIECY MOJKIJIMBE JIUIIE 3a
YMOBM HaJEXKHOI OpraHizaiii JOoKa3yBaHHs, aJK€ caMe JO0Ka30Ba [isUIbHICTD
3a0e3neuye BCTAHOBJICHHS (aKTUYHUX OOCTaBHH, HEOOXITHUX JUIS YXBAJICHHS
CIIpaBEJIMBOrO Ta OOTPYHTOBAHOTrO pimieHHs. Binrak, MexaHi3Mm peani3ailii 3aBJaHb
KPUMIHAJIBHOT'O MPOBAKEHHS 0€3MOCEPEHBO OB’ A3aHUM 13 PO3YMIHHSIM MPUPOIU
JIOKa3iB, iX CHUCTEMHOI oOpraHizaiii Ta MpolecyaJbHUX KpUTEpliB oIiHku. Lle
3YMOBJIIO€ HEOOXI1/IHICTh MEPEXOY /10 aHaJI3y KaTeropii T0Ka3iB K TEOPETUUHOIO Ta
MPaKTUYHOTO 1HCTPYMEHTY, IO BH3HA4Ya€ paMKH JOMYyCTUMOTO TI3HAHHS Yy
KPUMIHAJILHOMY TPOIIECI.

Jlokaszu B KpUMIHAJILHOMY TPOIIEC € KATETOPI€I0 BUCOKOTO PIBHS TEOPETUYHOTO
y3arajibHEHHS, 1[0 OXOIUTIOE CYKYIHICTh SIBUIN, 00’ €IHAHUX CHIIBHUMHU CYTTEBUMU

XapaKTepUCTUKAMH, SIK1 POPMYIOTh IIUTICHY CUCTEMY, BIIMIHHY BiJI 1HIITUX MPABOBUX
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kareropiid. Lls TeopeTnyHa KOHCTPYKIliSL CIYyTy€e CTaHAAPTOM JUIsl BUSHAHHS MEBHUX

00’€KTiB, JOKYMEHTIB YHM I[IOKa3aHb JOKa3aMu, 3a0e3Meuyloud iX BIJMOBIJTHICTh
IpoIecyaqTbHUM BEMOTaM. Jloka3u BHPI3HSIOTHCS CBOEIO 3[aTHICTIO BCTAHOBJIIOBATH
abo cmpocroByBatd (akTH i 00CTaBMHU, IO MAIOTh 3HAYCHHS AJIS1 KPUMIHAIHHOTO
MPOBA/PKEHHs, 1 0a3yloThCAd Ha MNPUHLUIAX HAJIEKHOCTI, JOMYCTUMOCTI Ta
nocroBipHocti [123, c¢. 46]. Sk TeopeTMYHa MOIETh, BOHU JIO3BOJISIOTH
CHUCTeMaTHU3yBaTu 1H(OpMAIIiI0, 10 BUKOPHUCTOBYETHCA B MPOLECI JOKa3yBaHHS,
3a0e3mevyroun YiTKICTh 1 OJTHO3HAYHICTh Y 3aCTOCYBaHHI MpaBOBUX HOpM. BogHodac
JIOKa3H € He JIUIIEe aOCTPAKTHOIO KAaTEeropi€lo, a il MPaKTUYHUM 1HCTPYMEHTOM, SIKUN
BijoOpaxka€ 3B 430K MK (DaKTUYHMMH JaHUMH, iX JDKepelaMu Ta MpolecyalbHUMU
IpoLeypaMH, [0 PEryiolTh iX OTPUMAaHHS Ta OIIHKY, CIPHUSIOUM peati3allii
MPUHIIUIIB CIIPABEIMBOTO CYJJOBOTO PO3TIISAY.

OCHOBHUM 3MICTOM KPUMIHAJIBHOTO MpOLeCy (KPUMIHAIBHOTO TPOBAIKEHHS) €
JISUIBHICTh, COpsIMOBaHAa Ha 3°sCyBaHHS Ta (Qikcauiro (aKTUUYHUX OOCTaBUH
KPUMIHAJIBHOTO MPABOMOPYIIEHHS YW 1HIIOIO CYCHUIBHO HEOE3NEeYHOro [ISHHS,
nependaveHoro 3aKOHOAABCTBOM YKpaiHU MPO KpPUMIHAIBHY BIAMOBIIANBHICTH [35,
c. 16].

BaxnuBy ponbp y TOBHOMY Ta BCeOIYHOMY BCTAHOBJIEHHI 0OCTaBHH
KPUMIHAJILHOTO TIPOBA/DKEHHS BIJIpae Mpolec JoKa3zyBaHHsA. [IpencraBieHHs
CTOPOHOIO0 OOBMHYBAYEHHS B CYJll HAJIEKHUX, OMMYCTUMUX, JOCTOBIPHHUX 1 IOCTATHIX
JIOKa31B 3a0e3ledye MOXJIMBICTh CYAJI YXBaJUTU 3aKOHHE, OOIPYHTOBaHE Ta
MOTHBOBaHe pimeHHs [151, c. 46].

JlokazyBaHHS — II€ BCTAHOBJICHUN 3aKOHOM TMPOLEC, SKUU 3I1HCHIOETHCS
OopraHamMu JOCYJOBOTO PO3CIIIyBaHHS Ta CyJoM (a 1HOJI W IHIIMMH OcoOaMM) i
COPSIMOBaHUM Ha MOIIYK, 3a0e3ne4YeHHs, AOCIIIHKEHHS Ta OLIHKY BIJOMOCTEH, IIO
MalTh 3HA4YeHHS sl 3°sCyBaHHSA (DaKTUIHMX OOCTaBWH, SIKI € CYTTEBUMH IS
YXBAJICHHS PINICHHS MO0 BUHYBAaTOCTI Ta TMOKapaHHS, a TAKOX IJs 3iHCHEHHS
HAJIEKHOTO TPOIECYalTbHOIO MPOBAKEHHS. 3a JOMOMOrOK I[bOTO 1HCTUTYTY
3’SCOBYIOTBCSI BC1 OOCTaBMHHU, HEOOXITHI JUIsl YXBaJIGHHS IO CyT1 OOIPYHTOBAHOTO
PIIIEHHS M1 Yac CyJIOBOTO po3riisany. Yci GakTu MOBHHHI OyTH JOBEIEHI SIKOMOTa

TO‘{HiHIe, HIO6 Cyau MOINIM BHHCCTU MAKCHMAJIbBHO CIIPABCAJIMBC piHICHHfI. L[eﬁ
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IpoIeC JISUTBHOCTI OpraHiB JOCYJIOBOT'O PO3CIIAyBaHHS YITKO BPETyIhOBaHHM

KpuMinanpbHEM TpoOIeCyaTbHUM KOACKCOM. Pe3ynbraToM mpolecy JA0Ka3yBaHHS €
OTpUMAaHHS JI0Ka3y, SKUM MOBWUHEH BIAMOBIIATH TependadyeHid 3akoHOM (opMi.
Jlokazu € OCHOBOIO JJISl TOTO, 1100 CyAM MOIJIA PEKOHCTPYIOBATH MOl HACTUIBKU
TOYHO, 1100 3a0€3MeUNTH CIIPABEJIMBE BUPILIEHHS CIPABH.

OCKUIBKM OpraHu JOCYJOBOIO PO3CIilyBaHHS HE OYyJIM CBIJIKAMA BUYMHEHHS
AistHHS a00 He OyNu MPUCYTHIMHM i Yac HOro BUMHEHHS, HEOOXITHO 3’ACyBaTH BCl
00CTaBUHHM TaKUM YHHOM, MO0 HE BHHHKAJIO CYMHIBIB IOJIO TOro, SK came OyB
BUYMHEHUH 3JI0YMH 1 XTO € HOro BUHYyBatueM. /[ 30upaHHs JOKa3iB 3aCTOCOBYIOTHCS
BC1 TAKTUKO-TEXHIYH1 3aCO0HM Ta KPUMIHATICTUYHI METOJI B MEKaxX 3aKOHY.

VY mporieci qoka3yBaHHS BUIUISIOTH JBa PIBHI: Mi3HABaJbHUHN 1 TEPEBIPOUHUM.
JlocuTh 4acTo 3aCTOCOBYETHCS JJOKA3yBaHHS, 3aCHOBAHE HA UyTTEBOMY CHPHUMHSTTI,
CyTh SKOrO IOJSTa€e y MPOCTOMY CIPUHHATTI NMeBHOI oOctaBuHM. IlepeBipka 1i€i
00CTaBMHM MOXJIMBA NUIAXOM TNpea sBJIECHHS oco0aM Juisl NIATBEPIKEHHS 1l
nocToBIpHOCTI. OTHAK 3aCTOCOBYETHCS 1 pallloHAIbHE JOKa3yBaHHS, KOJIU 00’ €KT HE
MOXe OyTH CHPUUHATUN OpraHaMu 4YyTTs, a HOro Mi3HAaHHS BIIOYBAETHCS LIISAXOM
MUCJIEHHS 200 1HIIMMH PaIliOHATPHIMH 3aC00aMH.

OCHOBHUMHU TOHSITTSIMHA KPUMIHAJIBHO-TIPOIIECYATbHOI HAyKH, TIOB’SI3aHUMHU 3
JI0Ka3yBaHHM, €:

- TIpeAMET JO0Ka3yBaHHsS (0OCTaBMHH, SKI MalOTh OYTH BCTAaHOBJICHI HUISIXOM
JIOKa3yBaHHs). Y KpUMIHAJIBHO-TIPOIIECYANIbHIN JITEpaTypi MPEeIMETOM JTOKa3yBaHHS
€ BCl 00OCTaBMHM Ta (PaKTH, BAXKIMBI JUIsi TOYHOTO BCTAHOBJIEHHA (DaKTUUHHUX
00CTaBWH CIPaBH Ta ISl MOAAIBIIOTO YXBAJICHHS CIIpaBeATUBOro pimeHHs. KokHa
cIpaBa pPO3rJISJAETHCS 1HAUBITyalbHO, OCKIJIBKH MAa€ CBOI OOCTaBUHU Ta IPYHTYETHCSA
Ha pI3HHX JOKa3aX, caMe€ TOMY TMpEAMET JOKa3yBaHHS Ma€ I1HAWBIAyalIbHUN
xapaktep. [1ix npenMerom 10Ka3yBaHHS PO3YMIEThCS CYKYITHICTh yCiX (DaKTiB, 5Kl €
HEOOXITHMUMHU Ta JOCTAaTHIMH IS 3aCTOCYBaHHS HOPM MaTepialbHOTO 1
POLECYaTBbHOTO MpaBa.

[ToTpiOHO MOBOAWMTH BCi OOCTAaBMHH, SKI MalOTh 3HAUCHHS JJI 3’SICYBaHHS
dakTuuHux oOcTaBuH crnpaBu. Came OpraH JOCYJOBOTO PO3CIiAyBaHHS BU3HAYAE

MeX1 00CTaBWH, sKI MOTPeOyroTh jJokasyBaHHsA. lleii opraH TakoX CaMOCTIMHO
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OIlIHIOE, SIKI OOCTAaBMHHU € CYTTEBHUMH Ta MIJJIATAIOTh JOKAa3yBaHHIO y KOHKPETHIM

KpuMiHaJIbHIA crpaBi. [IpeaMer nokazyBaHHS MOKHA MOALIUTH Ha: (1) obcTaBUHH,
HEOOX1JIH1 JUIsi BUHECEHHS PIIIEHHS MO CYTI CIpPaBU — JIOBOASTHCS MEPEAYyCIM YCi
(dakTH, sIKI OAHO3HAYHO CBIAYATH MPO TE€, YM OyJO BUMHEHO 3JI0YMH, MICIE 1 4yac
noaii, ocodba (ocobu), M0 WOro BUMHUIIM, @ TAKOXK YH HECYThb BOHH KPUMIHAIbHY
BIJIOBIIAJIBHICTE. KpiM  TOro, BCTAHOBIIOETHCS CIOCIO BYMHEHHS 3JIOUYHMHY,
NPUYMHHO-HACTIAKOBUM 3B’SI30K 1 Hacmigkd. HeoOXiTHO TakoX YTOUHHUTH
00CTaBUHM, IO CTOCYIOTHCS OCOOWM 3JIOUMHIISI, 30KpEMa, UM BUMHSB BIH paHIIIe
3JI0YMHHM, 1 SKIIO TaK — BU3HAYUTH CTYIIHb CYCIUIbHOI HEOE3MEeKH MOMEPEIHbOTO
37I04YMHY. BaXJIMBO TakoX BCTAHOBUTU HASBHICTh YM BIACYTHICTb OOCTaBUH, IO
BUKJIIOYAIOTH MTPOTUIIPABHICTh, @ OT)KE, 1 KpUMIHAJIBHY BIIMOBIAQIBHICTD 32 BUMHEHE.
Takox JOCHIKY€EThCS ICUXIYHUN CTaH 0COOM, sIka BUMHUIIA JIISTHHS,

(2) ob6cTaBUHM, 1110 CIIPUSIIA BUMHEHHIO 3JI0YMHY a00 MPU3BEIH J0 HHOTO, TOOTO
BC1 YMOBH, SIK1 CIPUSIIA CKOEHHIO KPUMIHAJIIBHOTO MPAaBOIOPYLIEHHS;

(3) oOcraBuHM, 110 MalOTh 3HAYEHHS JUISl MOJAJIBIIOTO XOAY MPOBAIKEHHS —
30KpeMa Ti, Ha MIACTaBl SKUX MOXE OYyTH 3yNHHEHO MpOBAIXKEHHA aldo sKi
CTaHOBJISITH MPCIOIUITIATbHI TUTAHHS.

Bonnouac moxHa BU3HAYUTH OOCTaBHHM, SIKI HE MOTPEOYIOTh JOKa3yBaHHS. Y
KPUMIHAJILHOMY TPOBA/KEHHI HE MJIATAI0Th JOKa3yBaHHIO HOPMU IpaBa, Mpo IO
CBIIYMTH MPHUHIMII iUra NOVit curia — cyxa 3Hae npaso. lle 3yMOBIEHO THM, IO BCi
YYaCHMKHU TPOLIECY MAIOTh PIBHUM JOCTYII O 3aKOHOJIAaBCTBA, OCKUIBKU BCI MPaBOBI
akTu onyo6sikoBaHi B OdiniiHoMy 301pHUKY 3aKOHIB. He mimsratoTe 10Ka3yBaHHIO 1
3araJibHOBIZIOM1 (hakTu. BOHM BBaXarThCs ICTUHHUMU JOTH, JIOKM HE BUHHUKHE
CYMHIB Yy iXHIil JOCTOBIPHOCTI. Y TaKMX BHUINAJKaX Jl€ MPE3yMIIisl MPaBIUBOCTI,
TOOTO (aKT BBaXKA€ThCS ICTUHHUM JIOTH, JOKH HE Oyle JTOBEJEHO MPOTHJIEKHE —
HAMpUKIIaJ, OOBUHYBAaYCHHI BBAXKAETHCS OCYIAHHM, TMOKH HE BHHUKHE CYMHIB Y
npomy [264, p. 310];

- JDKEPEIIo J10Ka3y (BCi 0coOu Ta pedi, 3 IKMX OTPUMYEThCA 1HDOopMaItis);

- 3aci0 Joka3yBaHHs (BC1 JOCTYITHI W JOMYCTHMI CIIOCOOH, 32 JJOTIOMOTOIO SIKUX
MOKHAa 3100yTH BiAmoBinHy iHdopMmamiio). Jlo HHUX HalexaTb: JOMUT

M1J03pIOBAHOT0, CBIJIKIB, €KCIEPTIB, BUCHOBKH €KCIEpPTIB 1 (haxoBi IOSICHEHHS,
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mepeBipka MoOKa3aHb Ha MICIll, BII3HAHHSA, PEKOHCTPYKIIiS, CIITIUN €KCIIePHUMEHT,

OTJIsIZI, pedi W JOKYMEHTH, 10 MAarOTh 3HAYCHHS ISl KPUMIHAJILHOTO TPOBAKCHHS,
NOBIJOMJICHHSI, 1H(POpMallisl, OTPUMAaHa 13 3aCTOCYBaHHAM 1H(GOPMALIHO-TEXHIYHUX
3aco01B a00 3ac001B ONEPaTUBHO-PO3IIYKOBOI AISIBHOCTI; 1 SIK ITOrOBa KaTeropis,

- T0Ka3 (3HaHHS, K€ OpraH JIOCY0BOTO PO3CIIITyBaHHSI OTPUMAB 32 JTOTIOMOTOIO
3aco0y MOKa3yBaHHS MpO MpenMeT aokasyBaHHs). Lle Bce, mo0 MOXHa BHU3HATU
J0Ka30M 1 II0 MOXE CHPUATH 3’SACYBAaHHIO 3J0YMHHOTO JiSIHHS 3 BUKOPHUCTAaHHSIM
3aco0iB, mependadeHnx KpuMiHAIbHUM MpoIecyalbHUM KojaekcoMm [264, p. 308-
310].

B.B. Bannsipuyk 3anpornoHyBaB KOMIUIEKCHE 0a4€HHSI CYTHOCT1 KPUMIHAIBHOTO
IPOIIECYATbHOTO JIOKa3yBaHHs, OOIPYHTYBaBIIM HOTro Kiacu(iKaIllilo 3a 3MICTOBO-
byHKI[IOHATBHUM KpuTepieM. BdueHuil BHUOKpEeMHB TpH OCHOBHI MIAXOIU [0
PO3YMIHHS TIPOLIECY JOKa3yBaHHS: THOCEOJIOTIYHUHN, MISUTbHICHUM Ta IHTETPAaTUBHUM.
VY Mexax mepumoro miaXoAy IO0Ka3yBaHHS PO3IJSAEThCcs K crnenudiyHa dopma
MI3HABAJILHOI AKTUBHOCTI JIFOJMHHM, IIIO 3JIMCHIOETHCS BIAMOBIAHO JIO 3arajabHUX
3aKOHOMIPHOCTEHN MI3HABAJIBHOI'O MPOLECY, XapaKTepHUX Uil pI3HUX cep HAYKH Ta
MPaKTUKH, BOJHOYAC MAKOUU BiacHI 0coOIMBOCTI. Sk (imocopchko-MeTOA0TOTIUHY
OCHOBY CHCTEMHOT'O PO3yMIHHS JIOKa3yBaHHS JOCIIIHUK BBa)XXa€ IOIIJILHUM
MOEIHAHHS Teopii TMi3HAHHSA (HATYPAIICTUYHUN METOMOJIOTIYHMM MiIXig) Ta
CHUCTEMHO-IISUTBHICHOT METOAOJIOTI (MisbHICHUN MeTroposioriyaui miaxin) [19, c.
77-78].

binblIicTe  IOCHIAHMKIB, aHATI3ylOUM 3MICT TMpOIECYy JAOKa3yBaHHS Yy
KPUMIHAJIbHOMY CYJAOYMHCTBI, PO3PI3HSIOTH JiBa HOr0 OCHOBHI aCHEKTH: MO-TeplIe,
JIOKa3yBaHHS K BCTAHOBJIEHHA (DaKTUYHUX OOCTaBUH CHpaBH, 1 MO-ApYre,
JOKa3yBaHHS SK JIOTIYHE Ta TMpOIECyalbHE OOTPYHTYBaHHS II€BHOI Te3W Ta
(opMyIIrOBaHHsS BUCHOBKIB. [0 CKIIaJOBUX JOKa3yBaHHs HaJekaTb 301p, mepeBipka
Ta OIlIHKA JIOKa3iB 1 JDKEpen iX MOXO/DKEHHS. Y peanbHIN MisUTBHOCTI I €IEMEHTH
B3a€EMO3AJICKHI Ta HEBUIIUIBHI, MPOTE€ B HAyIll, HABYaHHI Ta HOPMOTBOPYOCTI iX
BUIUIAIOTH JUIST OUTBIIOT YITKOCTI.

Hpyruit acniekty mnonsrae y (opMmyJroBaHHI BH3HAYEHOI T€3W Ta HAaBEICHHI

JIOKa30BUX apryMEeHTIB Ha 1ii MiATBEp/KEHHs. BaxianuBo, 10 KpUMiHAJIBHO-
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IMPpOoLCCYAJIbHC NOKAa3yBaHHA HC 06M€}Ky€TBCH JIAIIE JIOTTYHUMU OHGpaHiSIMI/I — BOHO

HacaMmIiepesi OXOIUIIO€ TMPAaKTH4YHI Jii, CHPSMOBaHI Ha BCTAHOBJICHHS (DAKTIB
BYMHEHOTO MpaBonopymieHHs. Crenudika mporo mpomecy 3yMOBJICHA THM, IO JJIs
CTOPOHH JOKa3yBaHHS TOiS 3J0YMHY € ()aKTOM MHHYJOTO, a OTXKe, OKa3yBaHHs
(pakTUYHO O3HAyae BIATBOPEHHS OOCTaBMH WOro BYMHEHHS 3a 3aJMILIKaMHU
iHpopMarii y mam’ari ocid Ta Ha MarepianbHHX 00’€kTax. TakuM YHHOM,
JIOKa3yBaHHS Y KPUMIHAJIBHOMY IPOBAKEHHI OXOIUTIOE 30UpaHHS, 3aKPIIICHHS,
MepPEBIPKY, OIIHIOBAHHS JI0Ka3iB Ta (OpMyBaHHs OOTpyHTOBaHMX BUCHOBKIB [194, c.
8-9]. lllomo mudporoi iHpopMmallii — akTUBHUN HUGPOBHUI BIIOUTOK (HOPMYETHCA
iH(opMalri€ro, SKy KOPUCTyBad CBIJOMO pO3MIIIye B ITU(DPOBOMY CEpeIOBHII],
30KpeMa TMEpPCOHATIbHUMH JaHUMH, BIZI€O, 300paKEHHAMH YU KOMEHTapsIMH Ha
BeOcaliTax, y COlIaJbHUX Mepexax, J0aTKaX, €JIeKTPOHHUX JIOIIKAaX OrojolieHb Ta
IHIIMX OHJahH-TuIaTgopMax. [lacuBHM MGPOBUM BIIOMTOK CKIIAIA€THCA 3 JaHUX,
Kl KOPHCTyBay 3aliiIlla€ HEHAaBMUCHO TIiJ] Yac BUKOPHUCTAaHHS I[HTEpHETY dYH
U(PPOBUX TEXHOJOT1M, HAMPUKIIAM, ICTOPIEIO MEPErIIsiAIiB BEOCTOPIHOK y Opaysepi.
JlaH1 aKTHMBHUX 1 MAaCUBHUX LU(PPOBHUX BIAOUTKIB MOXKYTh CIYryBaTH LU(DpOBUMU
JI0Ka3aMH y KpUMIiHAIBHOMY TIporieci. BoHM MOXyTh BUCTyIIATH TIPSIMUMU JTOKa3aMH,
0e3rmocepeIHbO BCTAHOBIIOWYH (PakT, a0 HEMPSIMUMH JOKa3aMH, 10 JTO3BOJISIOTH
3pOOUTH TPUYMHHO-HACHIIKOBUI BHUCHOBOK MpO ICTUHHICTH 1boro (Qaxty. Taxi
udpoBl TaHI BUKOPUCTOBYIOTHCS JUISI TIATBEPDKCHHS YW CHPOCTYBaHHA (HaKTy
3JI0YMHY, TIEPEBIPKH MOKa3aHb MOTEPHIINX, CBIAKIB YU M1J03PIOBAHUX, a TAKOXK IS
BCTAHOBIICHHSI TIPUYETHOCTI UM HEMPHUUETHOCTI OCOOM 10 BUYMHEHHS 3I04MHY [/{uB.:
203].

€BpoONeNChKUIl CyJl 3 MpaB JIIOJAUHU HEOJHOPA30BO MIJIKPECIIOBAB, IO MiJ Yac
OLIIHIOBAaHHS JIOKa3iB 3a3BHuYail BUKOPUCTOBYETHCS CTaHAAPT JAOBEIACHHS «I103a
pO3yMHHM CyMHIBOM». [Ipu 1poMy 3a3HaueHUN pPIBEHb MNEPEKOHIMBOCTI MOXKE
IPYHTYBAaTHCS Ha CYKYNMHOCTI Y3TO/)KEHHX, YITKHX 1 JOCTaTHbO TEPEKOHIUBHUX
BHCHOBKIB, a TaKOXX Ha (PaKTUYHUX MPE3yMIINisX, SIKI HE BUKIMUKAIOTh CYMHIBIB
(Korobov v. Ukraine, 8 65) [248]. Bogaouac Cyn He 3amo3udye Oe3mocepenHbo
OiAXOAM HAIIOHAJBHUX IMPaBOBUX CHUCTEM, ULIO0 3aCTOCOBYIOTH L€H CTaHIapT,

OCKIIbKM HE€ Ma€ MOBHOBAXEHb YXBAJIIOBATH PIIICHHS MPO BUHYBATICTh OCOOH Yy



21
BYMHEHHI KPUMIHAJIBHOTO TPABOMOPYUIEHHS; MOro KOMIETEHIlSI OOMEXKYEThCA

OIL[IHKOIO JTOTPUMAaHHS Jep’KaBaMHU-ydacHUIsIMU mojoxkeHb Konenuii (Hassan v.
United Kingdom, § 48) [247]. Orxe, 3 ypaxyBanHsaM yctayieHoi npaktuku €CITJI
o0 3a0e3MeueHHs MpaBa Ha CHOpaBeUIMBUN CyJ, 3aKpiljIeHOro y crarti 6
KoHBeH1111, HalllOHaIbHI CyJIM TIOBUHHI Y CBOIX PIIICHHIX JEMOHCTPYBATH BCEOIUHMIA
Ta peTeJbHUH MIAX1J J0 OLIHKM BCIX JOKa31B, BKIKOYAKOYH TI, IO MAIOTh CyMHIBHUIA
XapakTep ab0 MOXO/KEHHSA, a TAaKOX HaJAaBaTH HAJEXHY apryMeHTalllo s
IIITBEPKCHHS KOXKHOTO BCTaHOBJICHOTO (pakTy [146, c. 248].

VY KpuMiHAJIBLHOMY NPOLIECYaTbHOMY 3aKOHOAABCTBI 3aKPIMUIEHO MIAXIT [0
CYTHOCTI Ta CTPYKTYpPH JOKa3yBaHHS Y KpUMIHAJILHOMY IIPOIIEC: BIAMOBIIHO 70 4. 2
ct. 91 KIIK VYkpainu, noka3yBaHHS BKIJIIOYa€ 30MpaHHA, IMEPEBIPKY Ta OIIHKY
JOKa3iB JUIsl BCTAHOBJIEHHS OOCTAaBMH, IO MAalOTh 3HAYEHHS MJisi KPUMIHAJIBHOTO
npoBa/KEHHS. BiAmoBigHO, OLIBIIICTE JOCIHIJHUKIB KPUMIHAJIBHOTO TMPOIIECY
TPAAULIIHO BUAUISIIOTh TPU €JIEMEHTH JOKa3yBaHHA: 30MpaHHs, MEPEBIPKY Ta OLIHKY
nokasiB. Ha eramni mocy10Boro po3ciigyBaHHs MpoleC JOKa3yBaHHS MOYMHAETHCA 31
30upaHHs MarteplaiiB Ta i1H(pOpMalii, sIKI 3rOJOM MOXYTh OYyTH BUKOPHCTaH1 SIK
nokasu. Sxmo nopiBaioBatd 3 KIIK Vkpaiam 1960 poky, sxuii mepemdadas, 110
OPOKYpOp Miclis 3aBEepLICHHS JIOCYJOBOTO  PpO3CHITyBaHHS Ta  CKJIAJaHHS
0OBHHYBAJILHOT'O BUCHOBKY TI€pE/IaBaB J0 CyAy BCi MaTepiaii KpUMIHAIBHOI CIIPaBH,
to cydacHuil KIIK (4. 4 ct. 291) 3aboponsic HagaBatu cyny Oyab-siKi JOKYMEHTH,
KpiM OOBHHYBAJIBHOI'O aKTa 3 JOAATKaMH, 10 MOYaTKy CYJOBOTO po3risiay. Takum
YUHOM, Ha MOYAaTOK CYJOBOTO MPOBAKEHHS B CY/1 IMEpIIOl 1HCTaHIII CyJl HE Mae
JOCTYITy JI0 JI0Ka3iB 1 MOBUHEH iX copmyBaTH. Buxoasuu 3 1ibOro, NepuuM eTarnom
JIOKa3yBaHHs B CYJOBOMY MPOBA/PKCHHI TEpIIoi 1HCTAHIII MOXKHA BBaXkKaTu
(opMyBaHHs J0Ka30Boi 0a3u. Taka Mmo3uIis IPYHTYETHbCS HAa PO3YMIHHI MPUPOIU
JIOKa31B y KpUMIHAJIBbHOMY MpOBa/KeHHI: BiAnoBiaHo a0 cT. 84 KIIK VYkpainu,
J0Ka3aMu € (PakTHYHI JaHi, OTPUMaHI B YCTaHOBJIEHOMY 3aKOHOM TMOPSAKY, Ha
OCHOBI SIKMX CJII4UH, TPOKYPOP, CIAIAUNIN CyAJid YU CYJl BCTAHOBIIIOIOTH HaSBHICTh
a00 BIJCYTHICTH (paKTiB Ta 0OCTaBHH, IO MAalOTh 3HAYCHHS I TpoBapkeHHs. [Ipu
1poMy, 3rigHo 3 4. 1 c1. 94 KIIK Ykpainu, koxkeH 10Ka3 Ma€ BiJIMOBIIATH KPUTEPIIM

HAJICKHOCTI, JIOMyCTUMOCTI Ta JOCTOBipHOCTI. OCTAaTOYHY OIIHKY MHUX JaHUX 3a
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BKa3aHUMHU KPUTEPISIMHU IMPOBOJUTH CY/ IiJT Yac JOCTIIHKCHHS JO0Ka31B Ta yXBaJCHHS

ocratouHoro pimieHHs [37, ¢. 629].

TakuM YWHOM, CHCTEMHUH MiAXiA A0 PpO3yMIHHS JOKa3yBaHHSI ¥y
KpUMIHAJIbBHOMY Tmiporeci, 3akpiruiennit 'y nonoxeHHsix KIIK  VYkpainu Ta
HiATPUMaHUN JOKTPUHOIO, IO3BOJISIE PO3TIAJATH JO0Ka3 HE JIMIIE SK Ppe3yibTar
30upaHHs, TepeBIpKA Ta OLIHKA 1HGopMallli, a SK CKIagHy TMpPOIeCyaTbHy
KOHCTpYK1i0. BoHna nependadae noeqHanHs GakKTHIHUX JAHUX, HAJIGKHOTO JHKEpea
Ta JOTPUMAHHS BCTAHOBJIEHOI 3aKOHOM QopMmu, 0e3 sSkux iH(opmallis HE MOXKe
NEPETBOPUTHCS HaA JonmycTUMHUi noka3. I[lepexim Bim 3araiabHOi XapaKTEPUCTUKHU
eTalliB JOKa3yBaHHS JI0 aHAJI3y BHYTPIIIHBOI CTPYKTYPHU JI0KA3y € HEOOXITHHUM ISl
[JIMOIIOT0 PO3YMIHHS TOTO, SIKUM YMHOM 310paHi JgaHi HaOyBalOTh IPOIIECYaIbHOTO
CTaTyCy Ta CTalOTh MPUIATHUMHU I BUKOpPUCTAHHS cyaoM. Came ToMy MoAasbIIni
PO3TIIS JOUITBHO 30CEPEUTH Ha CTPYKTYPHHUX €lIeMEHTaxX JI0Ka3y, 0 CXeMaTUYHO
B1JI00pa’KE€HO Ha pUCYHKY 1.

Pucynok 1. CTpyKTypHi €I€eMEHTH JJOKa3y Y KpUMIHAILHOMY MPOLEC]

ImicT
(dbakTruui gami)

Dxepgno pMa
(HocliA) (NnpouegyansHal)

[IpencraBiena cxema JIEMOHCTPYE, IO JT0Ka3 y KPUMIHAIBHOMY IMPOBAIKECHH1
bopMy€eThCS SIK IUTICHE TOEIHAHHS TPhOX B3a€EMOIIOB’A3aHUX KOMITOHEHTIB: 3MICTY
(paxTuHMX naHUX), Kepena (Hocist) Ta mporecyanbHoi popmu. Jlumie 3a ymMoBH ix

OJIHOYAcCHOI HasBHOCTI iH(poOpMarliss Moke HaOyTH CTaTycy IIOBHOIIIHHOTO Ta
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JOMYCTUMOTO JI0Ka3y. BiJICYTHICTh Oyab-fKOTO 3 €JIEMEHTIB HIBEIIIOE JOKa30BY

LIHHICTH B1JIOMOCTEA.

Kpurepiem s knacudikaiili JOKyMEHTIB SIK JUKEpeN JOKa3iB y KPUMIHAIbHOMY
npoiieci Moxke 0ytu crnoci0 (ikcanii iHPopMauii npo (akTH (HanpuKIiIag, TUCEMOBI
YM HENUChbMOBI, OQIUIAHI YW MPUBATHI, MPOLECYaJbHl YH HENPOLECYabHI,
¢dinaHcoBi uM He(diHAHCOBI, BHYTPIIIHI YK 30BHIIIHI, PO3MOPAIYl YW BUKOHABYI,
KOHTPOJIbHI YHM TIEPBHHHI, HAKOMHYyBaJbHi, 1H(GOpPMAIliiiHi, JOBrOCTPOKOBOTO YH
KOPOTKOCTPOKOBOTO 30epiranHs Tomo). Taka kimacudikailis BBaXA€ThCs JOIUIBHOIO,
OCKLJTbKU OXOIUTIOE MPAKTUYHO BCI TUIIU JOKYMEHTIB, 110 YMOXKIIUBIIIOE JIJISI CI1T40TO
abo cyly BpaxyBaHHS BCIX MOXJIMBHUX JpKepen JTokasziB. Kpim Toro, BoHa BakiuBa
JUIS BU3HAYEHHS METOJIIB aHaji3y JOKYMEHTIB, NMOJAaHUX Yy TeBHIH ¢dopmi, Ta
BCTAHOBJICHHS I1XHIX BHUKOHaBIIB [211, c. 979]. BBaxkaemo, 110 3amporOHOBaHA
Kkiacudikallis TOKYMEHTIB 3a criocoOoM (ikcarlii iHpopmallii € HaAMIPHO MHUPOKOIO
Ta METOOJIOTTYHO HEYITKOI, OCKUIbKH 00’€IHYy€ B OAMH psAa O(iLiifHI 1 IpUBaTHI,
MpolecyaabHl W HENpoIlecyalbHl, (IHAHCOBI, BHYTpIIIHI Ta IHII JOKYMEHTH,
ITHOpY€e Te, 10 JIOKAa30BE€ 3HAYEHHS JOKYMEHTa y KpUMIHAJIbHOMY MPOBAKECHHI
BU3HAYAETHCS, MepeayciM, He (opmoro ¢ikcamii iHpopmallii, a 3aKOHHICTIO HOT0
MOXOJIKEHHSI, TPOLIETypOI0 CTBOPEHHS Ta CIELIaJbHUM PEXUMOM JOMYCTHUMOCTI.
Kpim Ttoro, kmacudikaiisi HEe BpaxoBye cHenudiKud eJIEKTPOHHHMX JOKYMEHTIB 1
mMPpoBUX AaHUX, SKI HE MOXYTh OYTH KOPEKTHO BIJIHECEHI M0 TPaIUIIMHUX
NUCbMOBHUX YM HEMHUCbMOBHUX (opMm, 10 poOUTH 11 3acTapuiol Uil CYy4acHOIO
KpUMiHaJIBHOTO mporecy. KpiM Toro, ais mMpakTUYHOTO MPaBO3acTOCYBAHHS TakKa
kJacudikamnis € 3aHaATO CKIAIHOIO.

JlokazyBaHHS MOCIJA€ KIIIOYOBE MICIE Y KPUMIHAJIBHOMY MPOLECI, a TOMY
HOPMH JIOKa30BOTO TIpaBa CTAHOBIISITh HEBII €MHUN €IEMEHT KpPUMIHAIHHOTO
MPOIIECYaTbHOTO 3aKOHOJABCTBA. BOHM BHM3HAYaIOTh 3aKOHOMIPHOCTI TMi3HAHHS B
MekKaxX KPUMIHAJIBLHOTO CYJOYMHCTBA 1 PETYIIOI0Th HE JIUIIE POIEenypy, aje i 3MICT
uporo mpouecy. Bognouac y KIIK mosiokeHHs, 110 CTOCYIOThCSI TOKAa3yBaHHS, HE
BUJIUICHI B OKpEMHM PO3iJi, aKe MpOolleC JOKa3yBaHHsS TPUBAE Ha PI3HUX CTaisIX

IMPOBA/I’)KCHHA Ta Ma€ TICHHMH 3B'SI30K 13 YHCIICHHHUMH iHCTI/ITYTaMI/I IMpoHecCyaJbHOro
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IIpaBa. I[O HHX, 30KpEMa, BiI[HOCHTBCH HOpMH, SIK1 BCTAHOBJIIOIOTh: 3MiCT, MCTY Ta

00’€KT JOKa3yBaHHS, IOHATTSA Ta CHUCTEMY JIOKa3iB; BUMOTH J0 iX HaJEKHOCTI,
JOMYCTUMOCTI, JOCTOBIPHOCTI M JOCTaTHOCTI; MPUHIIUIIM 1X OIIHIOBaHHS; MpaBuia
MPOBEJICHHS] OKPEMHUX CHIAYMX 1 CYJIOBHX [id, IO TOB’s3aHiI 3 JOKa3yBaHHSIM;
0COOJIMBOCTI OTPUMaHHS T4 BUKOPUCTAHHS PI3HMX BHJIIB JIOKA31B; KOMIETEHIIO U
000B’SI3KM OpraHiB JOCYJI0BOI0 PO3CIiyBaHHS, MPOKYpOpa, CALYOT0 CY1 Ta CYLy
OJI0 JOKa3yBaHHs; TpaBa Ta OOOB’SI3KM YYaCHHUKIB TMPOIECy (IMOTEPIiIoro,
MiJ03PIOBAHOT0, OOBUHYBAYEHOTO TOIIO); Creu(iKy TOKa3yBaHHS y MEBHUX BUIaX
KPUMIHAJBHUX TIPOBAJIKEHb.

@dyHIaMeHT J0Ka30BOTO IpaBa CKJIAJalOTh OCHOBHI NPUHIMUIIM, HA SKUX
0a3yeThCcsl BCsl CUCTEMa JIOKa3iB 1 iX MpaBoBe peryitoBaHHs. Lli 3acamu cTaHOBISATH
AIp0 Teopli JOKa3iB 1 OXOIUIIOIOTh MPArHEHHS [0 BCTAaHOBJICHHS 00 €KTUBHOI,
MaTeplaJbHOi ICTMHU SK KIHI[EBOI METH BHKOPUCTAHHS JIOKa3iB; MPUHIIHUII
BHYTPIIIHHOTO TEPEKOHAHHSI YIOBHOBAXEHUX CYO’€KTIB (CIIAYOro, MPOKYpopa,
Cyly) Yy Tpolieci OIIHKMA JOKa3iB Ta CTaHIApTU JOKa3yBaHHS, IPE3YMIIIIIO
HEBUHYBATOCTI Ta BUMOTY JIOBEJCHOCTi BuHU [47, c. 5-6].

Biamosigao no 4. 1 ct. 84 KpuMiHaapsHOTO MPOIEeCyaIbHOTO KOACKCY Y Kpainw,
JI0OKa3aMH y KPUMIHAJIBHOMY TIPOBA/KEHHI BHU3HAIOTHCS (DAKTUYHI BIJOMOCTI,
OTpUMaHI y TOPSAAKY, Bu3HaueHoMy MM Kopekcom. Ha mimcraBi Takux maHUX
CIIYUN, TMPOKYpOp, CHIAUMNA CyIJas Ta Cyd BCTAHOBJIOIOTH ICHYBaHHS a0o
BIJICYTHICTh OOCTaBMH 1 (akTiB, III0 MarOTh 3HAYCHHS I TMPOBAKCHHS Ta
niIsraoTs gokazyBaHHio [104]. YV HaykoBiii JiTepaTypl BUCIOBIIOETHCS MIAXIM, 32
SKAM JIOKa3aMH CJiJl BHU3HABaTH OyIb-sIKI BIJJOMOCTI, IO Y BCTaHOBJICHOMY
KPUMiHAJILHO-TIPOIECYTBHIM 3aKOHOM TIOPSIJIKY JO3BOJISIOTH CITiIOMY, TIPOKYPOPY,
CIIAYOMY CY/J1 Ta CyAy BCTAHOBIIOBATH (haKT HASIBHOCTI YU BIJICYTHOCTI CYyCHUIBHO
HeO0e3MEeYHOTo JisIHHSA, BU3HAYaTH BUHYBATICTh OCOOM, sIka MOro BUMHMIIA, a TAKOX
1HIIT1 00CTaBUHU, IO MAIOTh 3HAYEHHS JIJISl MPABUJILHOTO BUPIMICHHS] KPUMIHATBEHOTO
npoBapKeHHs. [Ipy nmboMy mia gokazamMu y KpUMIHAIBHOMY MPOIEC PO3YMIIOTHCS
BIJOMOCTi, OTpPUMaHi BIJAMOBIAHO JI0 TMPOLEAYPH, BU3HAYECHOI KPUMIHAJIBHO-
polieCyalbHUM 3aKOHOJABCTBOM, Ha OCHOBI SIKUX YIOBHOBaXEHI OpraHd Ta

OCaJI0Bl 0COOM BCTAHOBJIIOIOTH OOCTABUHU, IO MiUIATAIOTh JIOKa3yBaHHIO, Ta 1HIII
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IOpUJIMYHO 3HAuyll (akTH, 3a YMOBHM iX BIJIIOBIAHOCTI KPHUTEPISAM HAJICKHOCTI,

JOCTOBIPHOCTI, JOMyCTUMOCTI Ta jgocratHocti [116, c. 115]. Takum dYuHOM,
y3araJJbHEHUN MiAXiA A0 PO3yMiHHS JIOKa3iB SIK BIJIOMOCTEH, 3700yTUX Y
MpOLIECYaJbHO BU3HAUYEHUU cmociO 1 3aTHUX MIATBEPAKYBAaTH YU CIPOCTOBYBATU
IOPUIMYHO 3Hauylll (akTu, moTpeOye MOJaiIbIIol KOHKPETH3allil HI0JI0 MPUPOIH
camux (akTiB Ta iH(OpMalii Mpo HUX. AKe eEeKTUBHICTh JOKa3yBaHHS 3aJIC)KHUTh
HE JIMILIE BiJ MPOLIECYaJbHUX BUMOI 10 JOKEpes J0Ka3zoBol 1H(opmarii, a i Bixg
YITKOTO PO3MEXKYBaHHS 0a30BHX KaTeropiil, IO JIeKaTb B OCHOBI JIOKa30BOTO
nporecy. CaMe B IIbOMY KOHTEKCTI BaXKJIMBHM € X1, 3alIPONOHOBAHUMA CYIICIO
Kacariitnoro kpuminansHOTrO cyay y ckiaai Bepxosnoro Cyny H. Credanis, sika
PO3KpHUBAE 3MICT MOHATH «(DaKTH», «JIaH1» Ta «OOCTAaBUHU» Ta JO3BOJIAE TIUOIIE
3pO3YMITH CTPYKTYpy JOKa30BOi 1HQopmallii B KpUMIHAJILHOMY IPOBAKCHHI.
3a3HayaeThes, O (PAKTU BU3HAYAIOTHCS K MOAIl UM SBUILA, IO PEANbHO B1IOYyIUCS
B 00’ekTuBHIA piiicHocTi. [laHi € 1Hdopmalmiero npo Taki (akTd, SKa
BUKOPUCTOBYETHCS ISl POPMYBaHHSI BUCHOBKIB a00 MPUHHATTA pilieHb. OOCTaBUHU
— 1€ SIBUINA, IO CYMPOBOKYIOTh MEBHI ()aKTH Ta XapakTepusyloTh ix. Buxomsuu 3
€TUMOJIOTIYHOTO Ta JIOTIYHOTO 3MICTY 3a3HAUY€HUX TMOHATh, y KPUMIHAJILHOMY
IpOBaKEHHI (aKTU CIIA PO3TISAATH K MOAll, 3 MPHUBOAY SKUX 3HIMCHIOETHCA
npoliecyaibHa JiSIbHICTh, @ OOCTaBUHHM — SIK CYIYTHI €JIEMEHTH, II0 PO3KPUBAIOThH
CYTHICTb Ta XapakTepuCTUKH 1uX (akri [205].

HesBaxaroun Ha 3aKOHOJaBYE 3aKPIMJICHHS MOHATTA JIOKa3iB, cE€pell HAyKOBIIIB
TPUBAIOTh JUCKYCii 1070 Horo 3micty. lle nuTanHa po3srisinanocs OaraTbMa
aBTOpPAMH, TOMY ICHY€ KUIbKa MIAXOMIB.

[lepmuii mependavae, M0 JA0Ka3 y KPUMIHAIBHOMY MPOLECT — 1€ MOETHAHHS
(paKTUUHUX JAaHUX, OTPUMAHUX Ta OQOPMIIEHHX BIJAMOBIIHO 10 MPOLECYyATbHHUX
HOPM, pPa3oM 13 JKepeaaMu iX MoXokeHHs. Ha OCHOBI TakMX BiIOMOCTEH y4aCHUKU
MPOBAKEHHS, CIIAYUNA CyAls Ta CyJl MOXYTh BCTAHOBJIIOBAaTH (DaKTH 1 OOCTaBUHH,
0 MalOTh 3HAYEHHS JUIs CrpaBu. Takl JaHi MOBMHHI OyTH BH3HaHI JIOKa3aMu
BIJIMOBITHUMH YITOBHOBO)XKCHUMU cy0’ekTamu [147, c. 16].

Hpyruit mix nokazamu po3yMie ¢pakTUYHI BIJOMOCTI, OTPUMaHi y BiJIMTOBIHOCTI

A0 HOPM KpI/IMiHaJ'II)HOFO MpouecCyaIbHOI'0 3aKOHOJAAaBCTB4, IO MOd0OThb 3MOTI'Y
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CiA4oMy, TIPOKYPOPY, CYAJl UM Cyay 3’sCyBaTH HasSBHICTh a00 BIJICYTHICTh (DaKTiB

Ta 00CTaBUH, BAXXJIMBUX JIJIsI MpoBakeHHs [126, c. 83].

Tpetst BBaxkae gokazamu OyJb-siKi BiIOMOCTI Mpo (akTu, 3400yTi B 3aKOHHUM
croci0, 3a JOMOMOTO0 SIKHX OpPTaHu JOCYJOBOTO PO3CIiAyBaHHS, MPOKYPOp YU CY[
MOXXYTh HIATBEPAUTH a00 CIPOCTYBATH (DAKT BUMHEHHSI CYyCHUIBHO HEOE3MEYHOTro
TISIHHS, BU3HAYUTH BUHYBATICTh YA HEBHHYBATICTb OCOOM Ta IHIII OOCTaBHHM, LIO
MaroTh 3HAYCHHS JJII BCTAHOBJICHHS ICTHHU Ta YXBajeHHs pimeHHs y crpasi [30, c.
91]

Ha gymky O.4. ITomasa, »oaHa 3 HaBEJEHUX HAYKOBUX TOYOK 30py HE MOXKE
BBAXKATUCS a0COJIIOTHO MPaBUIIBHOIO Ta OE€30raHHOI0 3a 3MicToM. BiH He moainse
MO3UIIIT IEPIITUX JBOX I'PYI JAOCIITHUKIB, K1 PO3MIISAAAIOTH I0Ka3H K (paKTUYHI JTaHi.
Tak, aHayi3 3Ha4eHHS MOHATTS «(haKTUYHI JaH1» CBITYUTH, IO CIOBO «()AKTUUHUI
O3Haua€ «TOW, IO BiJNOBIAae (pakTaM, peaabHOCTI; HAIOBHEHUN (pakTamMmu», a CIOBO
«IaHl» — «BIJJOMOCTI YHM ITOKQ3HUKH, HEOOXIJHI IJII O3HAMOMJIEHHS 3 KMMOCH a0o0
YUMOCh, JJI1 XapaKTePUCTUKH SIBUIL YW OCI0, a TakoX JUisl ()OpMyBaHHS BHCHOBKIB
gn pimenb» [198]. Ha aymky mocmimawka, (GakTHYHI JaHI € 3MICTOM JOKa3y, IO
BiTOOpaXa€eThCs, 30KpeMa, y MPOTOKOJAX CIIIYUX Ta PO3IIYKOBUX Jid. Tomy BiH
BBA)Ka€ HAWOLIBII OOIPYHTOBAHOI TO3WIIID TPEThOi TPYNU HAYKOBIIIB, SIKi
TPaKTYIOTh JIOKa3M sIK «BigoMocTi ipo daktu» [151, c. 28-30].

BBaxxaemo, mo no3umia pocaigauka O.5. ITomasa mono BU3HAUECHHS MOHSTTS
JI0OKa31iB y KpPUMIHAJIBHOMY TIPOIECl, sIKa MIATPUMY€E TpPAKTyBaHHS JIOKa3iB SK
«BIIOMOCTEN TIpo (aKTU», OTPUMAHHUX Yy 3aKOHHUU CMOCIO, Ma€ MEBHI TEOPETUYHI
nepeBaru, ajie BOAHOYAC BUKIMKAE HU3KY KPUTUYHUX 3ayBaKCHb Yepe3 HEIOCTATHIO
apryMeHTalll0, HaaMIpHY aOCTpakTHICTh 1 OOMEXKEHy YyBary J0 MpoLecyalbHUX
acnektiB. Tak, O.4. Iloma3 Biakugae nepii AB1 NO3ULII, SIKI pO3IJISIIAI0Th JOKA3U SIK
«(pakTU4HI JaH1», OTpUMaH1 Ta 0(pOpMIIEH1 BIAMOBIIHO 10 IPOLIECYaTbHUX HOPM, a00
SK BIJOMOCTI, 11O JO3BOJSIOTH Cy0’€KTaM MPOBAKEHHS BCTAHOBIIOBATH 3HAUYII
dakTH, CTBEPKYIOUH, M0 «(PaKTUYHI JaH1» € JUIIE 3MICTOM JIOKa3iB, a HE iXHBOIO
CYTHICTIO. BiH criupaeThcsi HA CeMaHTHYHUM aHalli3, 3a3HAa4at0uu, Mo «(HaKTHIHHID)
03HAYa€ BIAMOBIIHICTh PEATBHOCTI, a «JaH1» — 1€ BIOMOCTI JUIsl XapaKTEPUCTHKU

SIBUII] YA OC10, 110 BiAOOpa)karoThCs, 30KpeMa, y MPOTOKOoJax ciaimuux maid. Ha mii
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MiJCTaBl BIH BBa)ka€ HaWOLIBIT OOIPYHTOBAHOK TPETIO IMO3UIlII0, SKa BU3HAYAE

JOKa3u K «OyIb-gKi BioMocTi mpo (akTtu», 3100yTI 3aKOHHO, IO CIPUSIIOTH
BCTAHOBJICHHIO ICTUHU Ta YXBAJICHHIO pillleHb y cripaBi. CUIIbHOIO CTOPOHOIO MO3UIIiT
O.4. Iloma3za € 1 TeOpeTHYHA YITKICTh Y PO3MEKYBaHHI «(PAKTHUUHUX TAHUX» SK
3MICTY JIOKa3iB 1 caMHUX JOKa3iB SIK MpoiecyaibHO odopmieHux BigomocTeit. lle
JI03BOJIsSIE YHUKHYTH OTOTO>KHEHHS NIEPBUHHOI/OMEPAaTUBHOI 1H(pOpMAIIT 3 TOKa3aMH,
[0 BIANOBIAAE MPHHIMIAM KPHUMIHAJIBHOIO MPOLECY, A€ 3aKOHHICTb OTPUMAaHHS
iHbopmariii € kmo4yoBor. IlinTpumMka TpeThOi TMO3MINT TaKOXK  BUTJISZAE
BUIIPAB/IaHOIO, OCKUIBKM BOHA OXOIUIIOE WIMPOKHA CHEKTP BIAOMOCTEH, HE
0OMEXYIOYNCh KOHKPETHHMHM JDKEpelaMHu, 1 akIEeHTye Ha MeTl JOoKa3iB —
BCTAHOBJICHHI ICTHHHM, IO BIAMOBIZAa€ 3aBAaHHAM KPUMIHAJIBHOTO IPOBAKCHHS.
IIpore nymkxa O.4. [lomaza Mae cyTTeBi Hemomiku. I[lo-mepie, KpUTHKa MEPIIUX
JIBOX MIAXOJIIB € HEJIOCTaTHhO apryMEHTOBaHOI. BinkumaHHs BU3HAYEHHS JI0KA3iB
K «(paKTUYHUX JaHUX» 13 JDKepelaMy iX TOXOKCHHS Yd 3 aKIEHTOM Ha poii
Cy0’€KTIB TPOBAIHKEHHS HE CYNPOBOMXYETHCS TJIMOOKUM aHA30M iXHBOI
MpaKkTUYHOI IiHHOCTI. Hanpukman, nepmmii miaxij BpaxoBye JKepena MOXOKEHHS
JIOKa3iB, M0 € KPUTHYHO BAKIUBUM JIJISI OI[IHKH 1XHBOI JOMYCTUMOCTI BIJIOBITHO 10
ct. 23 KIIK VYkpainu, Toal K JOCTITHUK HE TMOSCHIOE, YOMY 11€ HE Ma€ 3HAYCHHS.
Jlpyruii, HaArojoIy4d Ha POJl CIiI40ro, MPOKypopa Y CyAy, MiAKPECTIOE
npoliecyaibHy aKTHUBHICTh Cy0’ €KTiB, IO TAKOX € BaXJIMBUM JIJISl MPAKTHUYHOTO
3actocyBaHHA. [lo-mpyre, miaTpuMyBaHe HUM BU3HAYEHHS JOKa3iB K «BIIOMOCTEH
npo (akTu» € HaaTO A0CTPAKTHUM 1 MOXKE BUKIIUKATU TPYIHOILI Y CYIOBIN MPAKTHUIII.
[TOHSTTS «BIIOMOCTI» HE YTOUHIOE MEXKI IXHBOTO 3MICTY, III0 MOKE MPU3BOIUTH 0
HEOJHO3HAYHOI'0 TJIIYMAau€HHS Ta YCKJIAIHIOBATH OLIHKY JOMYyCTUMOCTI JOKas3iB.
Hanpuknan, HesicHO, YMd BKJIOYAIOTHCA 1O TaKUX BIJIOMOCTEM HeEMmpolecyalbHi
JOKEpena, Kl 3roJoM Jerani3yrothes. [lo-Tpete, AOCHIIHUK HEAOCTATHHO BPAXOBYE
MpOIleCyaTbHUN KOHTEKCT, 30KpeMa BUMOTH 10 OGOPMICHHS JOKa3iB, IO €
KITFOUOBUM JIJIs1 iX BUKOPUCTAHHS B KpUMiHAJIBHOMY Tiporieci. Haperti, #ioro mo3uttis
BUTJIsIIA€ OJJHOOOKOIO Yepe3 ITHOPYBAHHS MOXKIIMBOCTI CHHTE3Y BCIX TPhOX MITXOIIB,
10 MOTJIO O TO€HATH CUJIbHI CTOPOHU KOKHOTO: MPOIECYalIbHY CTPOTICTh MEPIIOi

MO3UIlii, aKI[EHT Ha Cy0’€KTax MPOBAKEHHS JIPYrol Ta MHUPOTY TAyMAadyeHHs TPEThOI.



28
Hanmipra abCcTpakTHICTh BU3HAYEHHS «BIAOMOCTEH Mpo (PaKkTH» MOXKE CIPUUYUHHUTH

HEOJIHAKOBE 3aCTOCYBaHHS HOPM Yy CYJOBIM TMpakTULl, YCKJIATHUTH OI[IHKY
JOMYCTUMOCTI JIOKa31B 1 MOCIAOUTH 3B’SI30K 13 IXHIMU JKepenamu. st mpakKTUYHOTO
3aCTOCYBaHHA JOLUIbHINIE Oysio © 3amporoOHYyBaTH IHTErPOBAHE BH3HAUYECHHS, SKE
BpPaxoBY€ JpKeperna MOXOJKEHHS JOKa3iB, pojib CyO’€KTIB MPOBAIKEHHS Ta iXHIO
Mety. Hanpuknan: «ioxkazamu y KpUMiHAIbHOMY npoyeci € 8ioomocmi npo gaxmu,
ompumaHni ma o@opmieHi 8i0N0BIOHO 00 NPOYECYANbHUX HOPM 13 BUSHAYEHUX
odicepel, Ha OCHOGI SAKUX YNOBHOBAJCEHI CYO €KmMU 6CMAHOBNIIOIMb 00CMABUHU, U0
Maroms 3HavenHs 05l nposaddiceHusa». Takuii miaxig OyB Ou OLIBII YHIBEPCAIBHUM 1
MPAKTUYHUM.

SIKI0 MOPIBHATU 3aNpONOHOBAHE BU3HAYEHHS JIOKa3iB y KPUMIHAJIBHOMY Ta
3aKoHOAaBuy nedinimito, HaBeneHy y cT. 84 KIIK VYkpainu, MoxxkHa 3poOUTH
BHCHOBOK, 110 00M/IBa BU3HAYEHHS aKLEHTYIOTh Ha (DYHKI[IOHAJIBHIN poJil JOKa3iB Yy
BCTAHOBJICHHI (DaKTiB 1 OOCTaBHH, III0 MalOTh 3HAYEHHS JJIs NPOBaKEHHA. Y CT. 84
KIIK ue BupaxeHo yepe3 (GOpMYIIOBaHHS «...MAalOTh 3HAYEHHS AJI1 KPUMIHAJIBHOTO
MIPOBA/KEHHS Ta MIJIATal0Th JOKAa3yBaHHIO», a B 3allPOIIOHOBAHOMY BU3HAYEHHI —
4yepe3 «0OCTaBWHU, 10 MAIOTh 3HAYEHHS JUISl MPOBAPKCHHS», M0 € OJU3bKUMH 3a
3mictoM ¢dopmymoBaHHAMH. OOuJBa MIAXOAW TMIAKPECIIOIOTh HEOOXITHICTH
JOTPUMAaHHSI TPOIECYabHOTO TOPSAAKY OTpuMaHHs jgokaziB: y cT. 84 KIIK me
«oTpuMaHl y mnependadeHoMmy 1uM Kopekcom mopsiiky», a B 3alpONOHOBAHOMY
BHU3HAUYEHHI — «OTpUMaHi Ta 0)OpMIICH1 BIJIMOBIAHO J0 MpollecyaaTbHUX HOpM». Kpim
TOTro, OOWJIBa BU3HAUYCHHS BKa3ylOTh Ha Cy0’€KTIB, SIKi BUKOPUCTOBYIOTh JOKa3U: Y
ct. 84 KIIK 1ne KOHKpeTHO CIia4uii, MPOKYypop, CIIIYUN Ccynas 1 cynd, a B
3alpPOINIOHOBAHOMY — Y3arajbHEHO «YIMOBHOBaXEHI CyO’€KTH», W0 3abes3neuye
noAiOHMI mpouecyanbHUl KoHTekcT. [IpoTe MK BH3HAYEHHSIMU € CYTTEBI
BiaminHOCTI. [lo-miepie, y cr. 84 KIIK nokasu Bu3HA4arOThCs K «(PaKkTUUHI JaHD»,
0 € TPATUIIHHUM TEPMIHOM, ajie MOXKE CHPUUMATHCS SK BY)XKUY€ IMOHATTS, IO
OOMEXY€EThCS KOHKpETHOIO 1H(opmariero mpo peanbHi mnomii. Haromicts
3aMpONOHOBaHE BU3HAYEHHS BUKOPUCTOBYE TEPMIH «BIIOMOCTI Mpo GakTuy», SKUM €
MIMPIIAM 1 OXOIUTIOE He juiie cami (aktu, a ¥ iHpopMalliio Mpo HUX 13 PIZHUX

JOKEpeN, 1o poOuTh Horo OuIbII YHIBepcaabHuUM. [lo-nmpyre, 3ampomnoHoBaHe
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BU3HAYCHHS YITKO BKa3y€ Ha «BH3HAYECHI IOKCPpCIIa» IIOKaBiB, I'[iI[KpGCJ'IIOIO‘II/I X

MOXOJKEHHS (HaNpUKIIaJ, TTOKa3aHHs, JOKYMEHTH, TPOTOKOIN), Tofi sk c¢T. 84 KITK
HEe 3rajaye JpKepena, OOMEeXYIOUWCh JIMIIE TMOPSAKOM iX OTPUMAaHHS, IO MOXKE
YCKJIQJHUTHU OLIHKY JOIMYyCTUMOCTI 0€3 3BepHeHHs 110 1HmuX HopM Kogekcy. Takox,
3alpONOHOBAHE BU3HAYEHHS AKLEHTYE yBary Ha «OTpUMaHHI Ta O(OPMIICHHD)
JIOKa3iB, MIAKPECITIOI0YN HEOOXITHICTh X mporecyanbHOl (ikcarii, Tomi sk cT. 84
KIIK 3raaye gume oTpuMaHHs, 0 pOOUTH 11 MEHIII JIETaT130BAHOIO B I[bOMY aCIIEKTI.
Hapemti, TepMiH «yHmOBHOBaXEH1 Cy0’€KTH» y 3alpONOHOBAHOMY BH3HAUEHHI €
OUTbIII THYYKUM, HDK KOHKpeTHuH mepenik mocan y cT. 84 KIIK, mo mo3Boise
aZanTyBaTH MOTO 10 MOXJIMBUX 3MIH Y 3aKOHO/IABCTBI.

[lepeBarn 3amponOHOBAaHOTO BHU3HAYEHHS TMOJISATAlOTh y HOTO  OUIBIIIMA
KOHKpETHU3aIlii Ta MpakTUYHIA COPsIMOBAHOCTI. 3rajika Mpo «BU3HAYEHI JpKepenay i
«mpolecyasibHe 0(OpPMIIEHHS» YITKO BKa3ye€ Ha HEOOXIJIHICTh JIOTPUMAHHS BUMOT
JAOMYCTUMOCTI, IO € KPUTHUYHO BAXIMBUM JJIA CyAOBOI MPakTHKU (30Kpema,
BignoBingHo 1o cr. 23, 85-87 KIIK). TepMmin «BimoMocTi po (GakTu» € MIMPIIAM 1
THYYKIIIAM, HIXK «(aKTA4YHI AaH1», 10 JO03BOJSE OXOMUTH PI3HOMAHITHI BHUU
iH(dOpMarlii, BKIIOYAIOUM HENpsiMi JIaHi, SKi MOXKYTh OyTH JIerajli30oBaHl B MPOIIECi.
V3aranpHeHHS CYO0’€KTIB SIK «YIOBHOBAKEHHUX» pOOUTH BHU3HAYEHHS OUIBII
yYHIBEpCAIBbHUM, 3MEHINYIOYM PpPU3UK OOMEXKEHHS KOHKPETHUMH IOCAJIaMH.
Harowmicts cr. 84 KIIK, xo4a ¥ n1akoHIYHA Ta YHIBEpCalbHA, € MEHIII JIETalII30BaHOI0,
M0 MOXE BUKJIMKATH TPYIHOII B MPAKTUUYHOMY TIIyMadeHHi, OCOOJHMBO IIIOJO
mxepen i odopmieHHS JoKas3iB. 1i abcTpakTHicTh 3abeslmeuye HOPMATHBHY
THYYKICTb, aJle YCKIAAHIOE 3aCTOCYBaHHA 0€3 TOJAATKOBUX YTOUHEHb 13 ITHIIUX CTaTel
Kogekcy. Takum 4mHOM, 3alpONOHOBAHE BU3HAYCHHSI € JOCUTh KOHKYPEHTHUM Y
KOHTEKCTI MPAKTUYHOI'O 3aCTOCYBaHHS, OCKUIBKM BOHO OUIbLI JIE€TaI30BaHe,
BpaxoBy€ JKepeia MOXOHKeHHsI Ta MpolecyanbHe opopMmiieHHsT JO0Ka3iB, a TaKOX
BUKOPUCTOBY€E MIUPIIANA TEPMIH «BIOMOCTI TIPO (aKTH», 10 BIAMOBIIAE CKIATHOCTI
CyYaCHUX KpUMIHAJIBHHUX MPOBaKeHb. BogHOuac BOHO 30epirae yHiBepCaabHICTb,
HEOOXIJHY HJiIi TEOPETUYHOTO OCMHCIICHHS, 1 MO CIyryBaTH OCHOBOKO A
BJIOCKOHAJICHHS 3aKOHOJAaBYOTO (OPMYJIIOBaHHS, 3a0e3Meuyrodn OalaHc MK

YITKICTIO Ta THYYKICTIO.
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JIIHrBICTH BU3HAYAIOTh TEPMIH «OKa3» SK Oe33amepedyHHril apryMeHT 4H (DaKT,

0 MIATBEP/KY€E ICTUHHICTh TEBHOTO TBEPJKEHHS, 00’€KT abo o0CTaBUHY, SKi
BKa3ylOThb Ha IPOBHHY OCOOM; apryMEHT 4YM JIOBiJ; TPOSIB, MiATBEPIKCHHS,
JIEMOHCTpaIllil0, CBITUEHHS 200 CBIONUTBO TOIIO. J[OCIII)KEHHSI MOBHOT'O HAITOBHEHHS
LbOrO MOHSATTS, SIKE HaJllyye OaraTo pI3HMX 3HA4Y€Hb, CBIAYUTH MPO TE€, L0 CIOBO
«JI0Ka3» y MOBI1 (DyHKIIIOHY€E sIK 3aci0 OOTpYHTYBaHHS MPABHIBHOCTI BIACHOT MO3UIT
B Pi3HUX MPaKTUYHUX KOHTeKcTax [dus.: 27, c. 29-30].

HaromicTh, HE MOXHaA HE 3rajJaTH KOHIIEMIIIO JOKazy (II0 Ma€ BHUTOKH Y
IPABOBUX CHCTEMaX OKPEMUX 3apyOlKHUX JIepkKaB), CYTHICTb SIKOT MOJISATAE Y BIIMOBI
BiJl HOPMATUBHO-TIPABOBOI0 3aKPIMJICHHS 3arajlbHOT0 BHU3HAYEHHS JOKa3y Ta IXHBOI
BUUepIiHOi Kiacudikailii. [I[pUXuIpHUKKU 111€1 KOHIIEMIli BBAXalOTh, 110 IParHeHHs
3aKOHOJIaBUO 3adiKCyBaTH yHIBEpCAJIbHE BHU3HAUYEHHS MPOLECYalIbHOTO J0Kas3y,
nonpyu HOro MpUBaOIMBICTH 13 HOPMATHBICTCHKUX IMO3UI[II, HEMUHYYE Bele M0
HaJIMIPHOTO CHPOILEHHS TpoOjeMu Horo ropuauuHoi npupoau. lle 3ymoBiroe
HeOe3neKy 0JJHOOIYHOT KOHLEHTpAIll HA OKPEMUX €JIEMEHTAX JOKa3y Ta ITHOPYBaHHS
IHIIMX pIBHO3HAYHUX KOMIIOHEHTIB, & TAaKO0X CTHMYJIO€ HECKIHYEHH1 MOLIyKH
«EIMHO TPABWIJIBHOI CYTHOCTI» JIOKa3zy. Y pe3yJsbTaTi MPOIeC T0Ka3yBaHHS PU3UKYE
BTPaTUTH CKJIQAHICTh 1 OaraTOBUMIPHICTh, NEPETBOPIOIOYNUCH HAa CHPOIICHY
TUSJIBHICTD.

3rifHo 3 1II€I0 KOHIICMIIE€I0, BHAM JOKa3lB HE NOTPeOyIOTh KOPCTKOI
3aKOHOJIaBUOl JAeTai3allii i MOXyTh BHU3HAYaTHCS 32 PO3CYJIOM CYIy, HATOMICTb
KpUMIHAJIBHUNA TPOIECyaTbHUI KOJEKC Ma€ BCTAHOBJIOBATH CYBOpI MpaBuia ix
BBEJICHHS JI0 TPOIIeCy. Y BOMY MiXO0/Ii «IPOLECyaIbHUMH TOKa3aMI» BU3HAIOTHCS
chopmoBaHi y mnepeAdaveHii 3aKOHOM MpouUecyalibHIi (opmi yCHI Ta MUCHMOBI
MOBIIOMJICHHST 0Ci0, pi3HI OpeaMeTH U AOKYMEHTH, 5Kl (YHKI[IOHYIOTH Yy MexXax
J0Ka30BOro MpoBakeHHS. CTPYKTypHUMH €JIEMEHTaMHU JI0Ka3y BH3HAYAIOTHCS:
dakrt, MO MiAIATaE JOBENCHHIO; JOKA30BUU (DaKT, a TAaKOXX BUCHOBOK MPO iXHIN
B3a€MO3B’ S30K.

[Tonpu mepCreKTUBHICTh 3a3HAYEHOI KOHIEMIli, Ha Cy4YacHOMY eTami ii
MPaKTUYHE BIPOBA/KECHHS Y BITUM3HSIHE KPUMIHAJIbHE CYJOUYUHCTBO € TIEPETUACHUM.

Ile 3yMOBJIEHO OCOOJMBOCTSMH CYCHIJIBHOT'O PO3BUTKY, PIBHEM ITPaBOCBIIOMOCTI
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IPaBO3aCcTOCYBayiB, CTYNEHEM JOBIpM TPOMAISH JI0 MPABOOXOPOHHHUX OPraHiB 1

Cylly, a TaKOX HEJIOCTaTHhOI TEOPETHYHOIO PO3POOJIEHICTIO LBOTO IMIJIXO1y B
yKpaiHChKil TipaBoBiil Hayi [22, ¢. 160].

M.€. lllymMmuno nponoHye Taky MOAENb CKJIaay MPOLECyalbHOro J0Ka3y, siKa
0o0’efHye  TpU  B3a€EMOMOB’SI3aHI  €JleMEHTH  (MiACUCTEMH):  Mi3HABAJIbHUIA,
iH(popMalIiHUi Ta HOPMATHBHUU. Y Taklid IHTepHpeTanii JOKa3 HE IOCTaE SK
CTaTMYHA KaTeropis, a pajiie sK JdHAMIYHE IPaBOBE SBHUIIE, [0 MOCTYIOBO
PO3KPUBAETHCS B XOJII KPpUMIHAIBHOTO TIpoBakeHHs. Lleil mporec po3nodynHaeThes
Ha eTrami JOCYJIOBOI'O0 PO3CIITyBaHHS Ta 3aBEPIIYETHCS y CYJIOBOMY PO3IJISAAl 3a
y4acTIO CTOPiH, KoM (OPMYETHCS OCTAaTOYHA OIlIHKa Jo0ka3zy. BogHouac 3a3HaueHa
KOHIIETIISI HE € €IMHOI0 JOKTPUHAIBHOI MO3MIIEI0 IIOA0 PO3YMIHHS JOKa3iB y
KpUMIHAJIBHOMY IIPOIIEC], a JIUIIE OJHIEI0 3 MOXKJIMBHUX 1HTEPIpETAIlii, CBOEPITHUM
acCIeKToM 0araTOBUMIPHOTO (PEHOMEHY JOKa30BOTO MpaBa. J[OCIHITHUK CTBEPXKYE,
mo yHopmoBaHe moOHATTA Joka3sy y KIIK He wMoxe BHUKOHYBaTH (YHKIIIO
3araJbHOBU3HAHOTO CTaHAAPTy HMOr0 PO3yMIiHHS B Mepediry KOMyHiKallii y4acHHUKIB
KpUMiHaTBHOTO TIpoBaKeHHs [233, ¢. 101-102].

Ha mepexkonannss B. I'mupka, TOHSTTS «CTPYKTypa KpPUMIHAJIBLHO-CYIOBOTO
JI0Ka3y» MOKHA PO3TISAATH SK TaKy, M0 CKIATAEThCSA 3 TPHOX B3aEMOIIOB’SI3aHUX
€JIEMEHTIB: HOPMaTHUBHO-TIPOLIETYyPHOTO, 1H(pOopMaIIiitHOTO Ta
(aKTOBCTaHOBIIOBAIBHOTO.

HopMaTHBHO-TIPOLIGYPHUI KOMIIOHEHT. MOro NpU3HAYEHHS IIONATAE Y
BU3HAYCHHI MOPAJIKY 3700yTTs ((popMyBaHHS) 0Ka3iB, a TaKOX Yy BCTAaHOBJICHHI
BUMOT JI0 YMOB, 3aC001B Ta MPaBWJI iX CTBOPEHHS 1 BKJIIOUEHHS JO MPOIECYyaTbHOIO
00iry. Takuil e1eMeHT BUKOHYE POJIb CBOEPIIHOTO «IPOLIECYyaTbHOTO (DUIBTPay, 110
rapaHTy€ BUKOPUCTAHHA y CYZAOBOMY JOKa3yBaHHI BUKIIOYHO JOMYCTUMHUX JOKAa3iB.

[ndopmaniitnuit kommnoHeHt. [ ckiamoBa 3abe3nedye CTOpOHU TPoIleCy U Cya
BIIOMOCTSIMU (TaHWMH, 1HPOPMAITI€I0), K1 BUCTYMNAIOTh «TIOYaTKOBUM MaTepiaioM»
ist opMyBaHHS JT0Ka30BUX (pakTiB. OCHOBY IOTO OJIOKY YTBOPIOIOTH BiJOMOCTI
PO IOPUIUYHO 3HAUYILY TMOJII0 Ta MPOIECyaIbHO JAOMYCTUMI HOCIT iH(popMaIlii, sKi

ii BiIOOPaKaOTh.
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qDYHKHiiI d)aKTOBCTaHOBJII-OBaJIBHOFO KOMIIOHCHTY 3BOAUTLCA OO BCTAHOBJICHH:A

dakTiB, MO NIAIATAIOTh JOKAa3yBaHHIO, MIJISIXOM JIOTIYHOTO OOIPYyHTYBaHHS.
CTpyKTypHHMH  €JI€MEHTaMHd IbOr0  OJIOKYy  BHCTYNAIOTh:  BiIIIyKyBaHWUU
(moxazyBaHuil) (akT SK Te3a, NOKA30BUM (DAKT SK apryMeHT, MPABOBHIl BHCHOBOK
I0/I0 XapakTepy iX B3a€EMO3B’SI3Ky (OCHOBa JJis BUPINIEHHS MUTAHHS TIPO
HaJISKHICTh JI0Ka31B), @ TAKOXK JEMOHCTpALs JIOTTYHOI IMOCIIA0BHOCTI IEPEXOY Bij
apryMEHTIB JI0 Te3W CTOPOHAMH Iporiecy [27, c. 27].

B. T'mupko TakoX BHOKpPEMIIIOE TIpolleCyalbHl JOKa3uW — 3i0paHi y
BCTAHOBJICHOMY 3aKOHOM TMOPSAKY Ta O(QOpMIIEHI Yy BIAMOBIAHY MPOIECyabHY
dbopMy BITOMOCTI y BUTJISAI YCHUX YU MHCHMOBHUX IOSICHCHb YYaCHHMKIB IPOIIECY,
pI3HUX 00’€KTIB MaTEpiabHOTO CBITY, @ TAaKOX JOKYMEHTIB, III0 BUKOPHUCTOBYIOTHCS
y J0Ka3oBoMy mpoBajukeHHi [28, c¢. 15-16]. Ilpu doMy mnpeameT JT0Ka3yBaHHS
JOCIITHUK PpO3IJISA€  SIK  CYKYHHICTh IOPUIMYHO 3HAYYLIUX OOCTaBUH Yy
KPUMIHAJIBHOMY TIPOBAJI’)KEHH1, BCTAHOBJIEHHS Ta MIATBEPIKEHHS SIKUX 3a0e3leuye
MOXXJIUBICTh BHHECEHHS OpraHaMd OOBWHYBA4YCHHS ¥ CYJOM 3aKOHHUX Ta
OOTIPYHTOBaHHMX MpoIecyalbHUX pimieHb [28, c¢. 17]. BiH BuU3HAYaeThCA SIK
CYKyHHICTh (hakTiB Ta OOCTaBMH, IO WIUISITAIOTh BCTAHOBJICHHIO B  XOJII
npoBa/pkeHHsS. Jlo 1bOro KoJjia Hanekarh JaHi, sSKI BiloOpakaioTh caMm ¢akT
BUYMHEHHS KPUMIHAJIBHO KapaHOTO MiSHHA, MIATBEPKYIOTh a00 CIPOCTOBYIOTH
BHHYBATICTh KOHKPETHOT 0COOM y MOTr0 CKOEHHI, @ TAKOX BIJIOMOCTI MPO 3arofisHI
CyCHIJIbHO HEOE3NMeYH1 HACHAKA Ta IHII OPUAMNYHO 3HAUYMMi OoOCTaBMHHU. Yci Iii
€JIeMEHTH MawTh OyTH 3’4COBaHl 3 METOK 3a0e3MEeUeHHS 3aKOHHOCTI,
OOIPYHTOBAHOCTI Ta CHPABEAIMBOCTI IPUUHITOrO MpolecyanbHOro pimeHHs [146, c.
11].

VY cydacHMX HayKOBHUX JOCHIIPKCHHSX Kiacudikaiis 3aiiMae BaXJIMBE MICIIE,
OCKUIBKH BUCTYTA€ OAHIEIO 3 KIIFOUOBUX CKIIAJOBUX CHCTEMHOTO MiTXOAY 0 aHAli3y
sBuml. Y cdepi Teopii M0Ka3iB BOHA BIJIrpae pojib IHCTPYMEHTA BIOPSIKYBAHHS Ta
y3araJbHEHHS HAsBHUX 3HaHb, 3a0€3Medye KOPEKTHE BUKOPHCTAHHS KaTeropiil Ta
TEPMIHIB, COpHIE MOBHOMY U BCEOIYHOMY BHMBUEHHIO 00’€KTa, a TaKOX JOIOMArae
YHUKHYTH MOABIHHOTO TIIyMayeHHsI a00 HeBU3HAaYeHOCT1 y HayKoBii moBi [us.: 30,

151, c. 31]. Takum yuHOM, Kiacu@ikallis y Teopii JoKa3iB Mae MOABIMHUMN XapaKTep:
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3 OAHOr0o OOKY, BOHA BHUCTYIIA€ 3arajlbHOHAYKOBHM IHCTPYMEHTOM YIOPSIKYBaHHS

3HaHb, 110 3a0€3Meuye CUCTEMHICTh, TOUYHICTh 1 €JJHICTh HAYKOBOi TEPMIHOJIOTI, a 3
1HIIOTO — HAOyBa€ MPAKTUYHOTO 3HAYCHHS B JISVIBHOCTI YYaCHUKIB KPUMIHAJIBHOTO
NpOBaKEHH. [1 3HAYEHHS BUXOIUTH JAJIEKO 33 MEXi CyTO TEOPETHYHOIO aHami3y,
OCKUIbKM Kiacu(ikalisi CTBOPIOE MEPEAYMOBH JUIsi HAJIEKHOI OIIHKU JIOKAa3iB,
J03BOJISIE  YHUKATH  CYNMEPEWIMBHUX  TJIyMauye€Hb Ta  HEBU3HAYCHOCTEH Y
MPaBO3aCTOCYBaHHI, a TAKOX CIpusie (HOPMYyBaHHIO €IMHHUX MIAXOAIB JI0 TOKA30BOi
nisttbHOCTI. CaMe 3aBIsSKH 4iTKO C(HOpPMOBaHUM KIACH(IKAMIWHUM MMiIX0/IaM CTa€
MOJIMBUM HE€ JHIle BCEeOIYHE OCMUCICHHS MPUPOAMU JOKa3iB, a ¥ BU3HAYCHHS
HaWOUTbII e(peKTUBHUX CIIOCOOIB TX BUKOPHUCTAHHS JIJII BCTAHOBJICHHS OOCTaBHH, 110
MaloOTh ICTOTHE 3HAYEHHS JUJIS CIpaBH. Y IIbOMY KOHTEKCTI KiacudiKallis MoCTae K
MICTOK MDK TEOpIEI0 Ta MPAKTUKOIO, OCKUIBKHM 3a0e3reuye B3a€MO3B’SI30K MIiX
HAYKOBUMH Y3arajJbHEHHSAMH Ta KOHKPETHUMH TMPOIECYATbHUMH JisIMH, IIIO
3I1MCHIOKOTHCS MiJ] Yac KPUMIHAJIBHOTO MpoBakeHHs. Knacudikaiiis 1oka3iB Mae He
JUIIE HAYKOBE, a W TPaKTUYHE 3HAYCHHS: BOHA Ja€ MOJXKIMBICTh Yy4YacHHUKaM
KPUMIHAJIBHOTO MPOBA)KEHHsSI 00 €KTUBHO OIIHIOBAaTH JOKa3W Ta BU3HAYaTU
ONTUMAaJTbHI CIIOCOOM X BUKOPUCTAHHS TI1]] YaC BCTAHOBJICHHS BAXJIMBUX JJIS CIIPABU
oOcTaBuH. Y MeXaxX KpUMIHAJIBHOTO TMPOIECY ICHY€E 3HA4YHA KUIBKICTh PI3HHUX
kimacudikaiii Joka3iB, MO PO3POOJSIOTHCS Ta MPOMOHYIOTHCS HAYKOBISIMU 32
pizauMu Kputepismu [151, c. 31].

3aragbHONPUMHATUM € TMOAUT JOKa3iB 3a TaKUMHU KPUTEPISIMU: 3a JHKEpPEIoM
OTpPMMaHHS iX pPO3MEXOBYIOTb Ha MEPBMHHI Ta MOXIJHI; 3a BIJHOIICHHSIM J10
npeaMeTa JOKa3yBaHHS — Ha NpsiMi M HENpsMi; y 3B’A3Ky 3 OOBHHYBAaUCHHSIM —
00BUHYBaJIbHI (200 Taki, M0 OOTSDKYIOTh), Ta Ti, 1[0 BUIIPABIOBYIOTh; 3a CIIOCOOOM
dbopMyBaHHS — Ha ocoOucTi Ta MarepianbHi (pedosi) [49, c. 21]. [JomarkoBo B
HayKOBIH JIITEpaTypl MPOMOHYIOTHCS 1HIII TPYIU: HAJIEkKHI ¥ HEHAJIEXkKH1, TOCTOBIPHI
1 HEIOCTOBIpPHI, AOMYCTUMI M HEJJOMYCTUMI, a TAKOXK JOKa3H, 1[0 BUKOPUCTOBYIOTHCSA
Ha TIArOTOBYIM CTajii, Ta JO0Ka3W, SKi PO3MBIAIOTECS B IOPHUCAMKIIHHOMY

npoBakeHHi [28, c. 53].
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P.C. benkin Buaunsge me oaHy Kiacudikaiiio — J0Ka3u ICTUHHOCTI Ta JOKa3H

XUOHOCTI. Y JIOTYHOMY acleKTi MaTepiajiu, IO MiITBEP/KYIOTh T€3y, BBAKAIOTHCS
JI0Ka3aMHu, a Ti, 1[0 CIIPOCTOBYIOTH ii, — cipoctyBaHHsiMu [[uB.: 151, c. 31].

[lepBuHHI J0Ka3u — II€ BIJIOMOCTI, OTpUMaHI O€3MOCEPEIHhO 3 OCHOBHOIO
JoKepena, TOOTO Ti, 0 BUHUKIM y Pe3yJbTaTi caMoi Mojii (Hampukiaj, CBIAYEHHS
OUEBU/IISA, OpPUTIHAI AOKyMeHTa). HaromicTh mMOXigHI JOKa3u — 1€ BIJOMOCTI,
OTpUMMaHI 3 BTOPUHHHUX JDKEpEs, 10 MarTh ONOCEPEIKOBAHUI 3B 30K 13 MOJIIEIO
(30Kpema, CBiIUEHHS OCOOM 31 CIIB 1HIIOTO CBifgKa, Komis mokymenta) [1, c. 88].
Bonwu € pesynbraramMu BTOpUHHOTO B1IOOpaKEHHS CIIITIB 3JI0YMHY, IO MMOXOAATh Bif
NEePBUHHMUX JI0Ka30BUX Jkepen iHdopmartii [116, ¢. 115].

Kareropis «mxkepeno iHdopmarlii» mnepedyBae y TICHOMY B3a€EMO3B’S3KYy 3
MOHATTAM «HOCIH 1Hpopmarltii». [1ix HOCIEM y MIMPOKOMY PO3YMIHHI CHii PO3yMITH
00’€KT, 3JaTHUM CIIyryBaTH 3ac000M B1OOpakeHHSs, (piKcalii Yu BUPAXKEHHS MEBHUX
BioMocTeil. OCKUIbKM JKepena 1HpopMallii MICTATh y coOl JaHi Ipo GakTH, BOHU
BOJHOYAC BUCTYNAlOTh ii HocisiMU. [0 HOCIIB iHQOpMalli Halexarh AK 0COOM, fAKI
BOJIOJIIOTh BIANOBIIHUMH 3HAHHSIMH, TaK 1 MaTeplajibHI 00 €KTH (30Kpema pedl uu
JOKYMEHTH), 10 MICcTiITh iH(opmariiiai Bigomocti. Came Taki 00’ekth M.
[Toropenpkuii BBaXxkae nepBUHHUME HocisiMU 1HDopmartii [148, ¢. 171].

[IpssMuM  110Ka30M BH3HAETHCA Takui, IO O€3MOcCepeHbO MiIATBEPAKYE
HasBHICTH (DaKTy UM OOCTaBMHU, K1 MiAJATAIOTh BCTAHOBJICHHIO, KOJM 3HAHHS PO
HUX TPYHTY€ETbCS Ha 1H(opMalii oci0, ki 6e3mocepeIHhO CIOCTEpIraan BiMOBIIHY
nonito. Ilpuknagom Moxke OyTH BHUKOPHUCTaHHS Bieo- 4 (oToMarepiaiiB, IO
3a(ikcyBajiu MOBEAIHKY 0COOM y KpUMIHAIBHOMY MPOBAKEHHI, 30KpeEMa y CIpaBax
100 JOMAaITHOTO HACHIIbCTBA.

Henpsmi n1okasu migTBEpAKYIOTh OOCTaBUHHM OIOCEPEIKOBAHO, YEPE3 HU3KY
NPOMDKHMX (DaKTIB Ta JOTIYHUX BUCHOBKIB. Hampuknana, cBigUeHHS ocoOH, ska
Oaumia 1HIMX 0Cci0 MOOIM3y MICI Ta Yacy BUMHEHHS 3JI0UYMHY, MOKE BKa3yBaTH Ha
MOJKJIUBY IXHIO MPUYETHICTh. Taki IOKa3u BHUKOPHUCTOBYIOTHCS ISl OOTPYHTYBaHHS
¢dakTiB mepeObyBaHHS IEBHUX OCI0 y BUBHAYEHOMY MICIII Ta Yacy, 10 MOXE CBIIYNTHU
npo ix y4acTs y 3mounHi [205] Ta BimoOpaxaroTh okpeMi aKTUUHI JIaHi, Ha MiACTaBl

JIOTIYHOTO y3araJJbHCHHA Ta aHaHiBY AKX MOXXIMBO BCTaAHOBHUTH OerMi CIICMCHTHU
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CKJIaJly 3JIOYMHY Ta 1HIII OOCTaBWHH, IO MIJISTalOTh JT0Ka3yBaHHIO. BoHM 31maTHI

BKa3yBaTW Ha MNPOMDKHI (DaKTH, sIKI Yy B3a€EMO3B’S3KYy 3 IHIIMMHU JIOKa3aMHu
M1TBEPKYIOTh MPEeAMET Joka3zyBanHs [116, c. 116].

Xouya y €Bporneiicbka KOHBEHIISl 3 MPaB JIIOJAUHU Ta OCHOBOIOJIOKHUX CBOOOA
HE MICTUTh OKpPEMHUX HOpM, @[O0 O€3MocepenHbO pPErJaMeHTYIOTh CTaHIapTU
J0Ka3yBaHHs, CyJ0Ba MpaKkThKa €BPOINENHCHKOro Cyay 3 MpaB JTIOJUHU cPopMyBaia
HU3KY TPUHIUIIB, JOTPUMaHHS SKUX € HEOOXITHUM JUIss  3a0e3MeUCHHS
CIIPaBEIJIMBOrO CYJIOBOTO pO3rIsAay BiamoBimHo a0 crarti 6(1) Konsenii. 3aramom,
’KOJICH BHJI JIOKa31B HE € alpiOpHO HEPUUHATHUM, OJTHAK JI0 HEMPSIMUX JTOKA31B CIIJ
MIIXOJAUTH 3 OCOOJMBOIO OOCPEKHICTIO; TOKa3aHHS CBIJIKIB, HaJaHl Ha eTar
JIOCYZIOBOTO PO3CIiAyBaHHS, MOXYTh OpaTHCSi 10 yBaru, ajie He IMOBHHHI MaTH
BUPIIIAJIBHOTO 3HAYEHHS [UIsI BUHECEHHS OOBMHYBAJIBHOIO BHUPOKY; IOKa3aHHS
NOJIILIECHKUX HE MOXYTh BBa)KaTHUCS Oe33alepeyHuMH JIMILE 3 OIJIsiAy Ha ixXHIN
cnyxk0o0Buit craryc. Kpim Toro, crnoci0 oTpuMaHHS JI0Ka3iB MOXKE BIUIMHYTH Ha iX
JOMYCTUMICTh 1 CHpPAaBEAJIMBICTh BUKOPUCTAaHHA. BupimanbHe 3HAYEHHS Mae
OPUHIINAI, 32 SKAM OOOB’S30K JOBEICHHS BHHH TOKJIAJAETHCSI HA CTOPOHY
OOBHHYBA4YeHHsI, a KOXXHE PIIIEHHS NpPO BUHYBATICTh MOBUHHO IPYHTYBaTHUCS Ha
BCeOIYHiM Ta 00’ €KTHUBHIHN OIIHII BCIX MOJAAHUX Cyay IoKa3iB [263, p. 25-26].

[Ipu 1mpomy mosuitis €CIIJI He BiAMmoBimae MPaKTHUINl IHIIUX MDKHAPOIHHUX
cynopux ycranoB [dus.: 90, 92]. Xoua 3arajgpHa KOHIICIIIS JOKa3yBaHHS €
yHiBepcanbHOW0: siKk numie B. KoHoHeHKO, /0Ka3yBaHHS B MIDKHApPOJHIN CyJOBIN
IpoIeAypi sABIsE€ COOOI PErylbOBaHY AisUTbHICTH, CIIPSMOBAHY Ha BCTAaHOBJICHHS
¢dakTiB 1 00CTaBUH, SIKI TIATBEPAXKYIOTh a00 CIIPOCTOBYIOTh BUMOTH Ta 3alepeyeHHs
CTOpiH CHOpY, IO 3AIMCHIOETHCS 3@ YUacTIO Ta MiJ KOHTPOJIEM MIKHAPOAHOI CyA0BO1
YCTaHOBH BIJIMOBIIHO JJO HOPM MIXKHAPOJHOIO npasa. L nisiIbHICTh ITPYHTYETHCS Ha
MPUHIMUIIAX PIBHOCTI CTOPIH, 3MarajbHOCTI Ta JOOPOCOBICHOCTI, SIKI 3a0€3MeUyI0Th
CHpaBeUIMBUI PO3TIsLA CHpaBH. 30KpeMa, MPHUHIMI 3MarajbHOCTI Iepeadayae, Mo
KOKHa CTOPOHA Ma€ MpaBo 1 OOOB’S30K HaJaBaTH JIOKAa3HM Ha MIATPUMKY CBOET
HO3MIII, a TaKOX OCKap>KyBaTH JIOKa3W MpPOTUJIEKHOI cTopoHu. Kpim Toro,
JIOKa3yBaHHs BKJIIOUA€ BCTAHOBJIEHHS HE JIUIIE TUX OOCTaBUH, sIKI Oe3mocepeaHbo

CTOCYIOTBCSI BUMOT 1 3aliepedeHb CTOPiH, a i IHMHUX (DAKTIB, IO MAIOTh 3HAYCHHS JIJIs
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PaBUJILHOTO BUPILIEHHS CIOPY, BIAMOBIIHO JO 3aCTOCOBHHUX HOPM MIKHAPOJHOIO

paBa, BKJIIOYAIOYM MDXHAPO/IHI IOTOBOPH, 3BUYAi Ta 3arajbHi NpUHUMKIHU 1paBa [89,
c. 177]. Ilpouec poka3yBaHHsS TakoX Tmepeadadae JOTPUMAHHS MPOLEAYPHUX
CTaHJIapTIB, YCTAHOBJICHUX pErjaMeHTaMHh MDKHApPOJHHMX CYJIB, TaKUX SK
Miuixnapoguuii cyn OOH, €Bpomnelicbkuil Cyl 3 NpaB JIOAUHU 4 MIKHapOIHHMA
KpUMIHAJIBHHAN CY/I, 10 3a0e3Meuy€e 00’ €EKTUBHICTD 1 HEYNEPEHKEHICTh PO3TIISTY.
ITogin poka3iB Ha mOpsiMi Ta HEOpsIMI MAae€ CYTTEBE MPAKTUYHE 3HAYCHHS,
OCKITbKA KOXKEH BHJ BUKOPHUCTOBYETHCS Yy MPOIECI JOKa3yBaHHS Mo-pizHOMY. [Ipu
poOOTI 3 MPSMUMHM JOKa3aMU TOJOBHHM € TepeBipKa HAIIAHOCTI JKepena, 3 SKOTro
oTpuMaHo (aKTUYHI BIOMOCTI, IO O€3MOCepeHbO IMIATBEPKYIOTh  (haKT
KPUMIHAJILHOTO MPABOMOPYIIEHHS Ta BKa3ylOTh Ha 0Ci0, SIKi HOTO BUMHMIIMA. SIKIIIO
JOCTOBIPHICTh TaKOTro JKEpesia MIATBEpIKeHAa I1HIIMMHU J0Ka3aMH, OCHOBHY
0o0CTaBMHY MOXHA BBaKaTH BCTaHOBJIEHOW. HabaraTto cCkIagHIIIMM € Tpolec
JOKa3yBaHHs 3a JOIMOMOTOK HENmpsMUX J0Ka3iB. BUKOpHUCTOBYBaTH CiiJ JIMILIE Ti
(dakTH, sKI mepeBipeHl Ta J0CTOBipHI. OIHAK TOOAWHOKUNA (aKT HE MOXKe
CaMOCTIMHO CIIyT'yBaTH OCHOBOIO [IJI1 BHUCHOBKIB IHI0JI0 TOJIOBHOI OOCTaBUHH.
CykymHICTh KUTBKOX (DaKTiB, IO BUCTYIMAIOTh SIK HEMPSIMI JIOKa3W, MOKE CBITUUTH
PO TOJIOBHUI (haKT JIMIIIE 32 YMOBHU HASIBHOCTI MI>K HUMH JIOTIYHOTO Ta IPUUYUHHOTO
3B’S3Ky. BUpPIIUTH 1€ MOXJIWMBO IIISXOM OIIIHKM iX Yy KOMIUICKCI 3 1HIIUMH
JI0Ka3aMH. YCl HempsMi JIOKa3u MalTh MPUBECTU JO OJHOTO €MHOTO JIOTTYHOTO
BUCHOBKY. SIKIIO * BOHU cCylepedaTb OJMH OJHOMY, II€ MOXE CBIIYUTH PO
HEJOCTOBIPHICTh OKPEMHUX JaHUX a0o0 BIJICYTHICTh 3B’A3Ky 3 MPEIMETOM
nokasyBaHHs. OTKe, BUKOPHUCTAHHS HEMPSIMUX JOKa3iB € OUIbII CKIaAHUM, HIXK
NpsIMHUX, ajie I[e He poOuTh iX MEHI BaXKIMBUMH JUIS BCTAaHOBJIEGHHS icTuHU. Ha
BIIIMIHY BIJ MpSMHUX, HENpsAMl JOKa3H JOINOMAaralTb BCTAHOBUTH IPOMIXKHI
00CTaBUHM, fKl y MIICYMKY JAOTh 3MOTY MIJATBEPIUTH PI3HI €JIEMEHTH OCHOBHOI'O
dakry. ['omoBHUI (PaKT pO3TIAAAETHCS K KOMIIEKCHE TIOHSTTS, IO BKIIOYAE TaKi
CKJIQJIOBI, SIK MOAISl 3JIOYMHY Ta MOr0 BUMHEHHS KOHKpETHOIO ocoboro. Ilpu mpomy
OJIMH 1 TOM caMHil JoKka3 MOXe OyTH MPSAMUM y TIEBHOMY BHUIAJIKy Ta HENPSIMUM — B

IHIIIOMY, 3aJICXKHO BiJ 00CTaBHH, 5Ki BiH miaTBepmkye [79, c. 358-359].
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I3 mpaktuku €CIIJI BumnmBae, 1Mo BiH HE 0AYUTH NMPUHIIMIIOBUX 3alEepPEUYCHb 3

TOYKH 30py E€BpONEHCHhKOI KOHBEHINI I0JI0 BUKOPWUCTAHHS HEMPSAMUX JOKa3iB.
Bognouac Cyn Harosjomrye Ha HEOOXiZHOCTI  pPETEIbHOTO KOHTPOIIO 32
BUKOPUCTAHHAM TaKUX JOKa3iB 1, 3a MOTpPeOM, Ha iX BIAMOBIIHOCTI BUMOraMm, IIO
pEerIaMEeHTYIOTh MPABO Ha MEePEXPECHU NONUT CBAKIB. [{i BUMOrH €BOJIIOIIOHYBAN
OCTAaHHIMHU POKaMH, TOMY MOIEpPEIH] PIIIEHHS, 30KpeMa KOJIMIIHbOI €BpONEeCcChKOi
KOMICIi 3 MpaB JIIOJIMHU, y SKUX HENpsAMI JIOKa3W (3alucy MONEPENHIX CYAOBHX
JIOTIMTIB CBIJIKIB) HE BHU3HABAIUCS MPOOJIEMATUUYHUMU, HE MOXYTh CIYTYBaTH
IOCTATHBHOIO IT1JICTABOIO.

be3yMoBHO, 3aCy/IKEHHS, II0 YACTKOBO IPYHTYETHCS HA YyTKax ab0 HEMpsIMUX
JI0Ka3ax, HE BBAXKAETHCA HECMPABEIJIMBUM JIUIIE 3 i€l MPUYMHU BIAMOBIIHO 0
ctatTi 6(1) €BponelicbK0i KOHBEHIIII.

KpiM Toro, 3Haue€HHS HENPSAMHX JOKA3iB MOXXKE MATH BaXUIMBE 3HAUCHHS IS
BUCHOBKY TMpO HEOOXIAHICTh HaJaHHS TMOSCHEHb Ta MOXE BHUIIPaBIOBYBaTU
BUHECEHHS HECIPUATIMBOIO PIIEHHS Y pa3i MOBYaHHSA OOBUHYBAaYEHOTO.

VY pa3i BUKOPUCTaHHS HEMPSIMHX JOKa3iB BAXKIUBUM € JOBEICHHS TOTO, IO
MPUYMHHO-HACTIAKOBI 3B S3KM Ta 1X HACTIAKK OyJId HAJIEKHUM YMHOM OIliHeH1. Kpim
TOTO, Taki JOKa3W MOBUHHI OYTH OJHO3HAYHUMHU Ta CYTTEBUMHU. bijbine TOTO,
€BpoNEeNChKUil CyJl pO3IJIsiiaB SK MOPYIIEHHS CYJO0BOTO MPOIECy Ta MIJACTaBy s
HEepersily OCTaTOYHOTO PIINIEHHS CUTYAIll0, KOJU CYJ i 4YaC BUHECEHHS BUPOKY
3aCTOCYBaB «BHOIPKOBHUM Ta HEMOCTIJOBHUN MiAX1J J0 OIIHKKA HEMPSIMHUX JOKa3iB».
Takok BaXIMBUM YHHHUKOM JJIi €BPOIMEHCHKOTO Cyay INpPH BH3HAHHI TIEBHOTO
IPOBA/KEHHS CIIPaBEUIMBUM OyJl0 Te, IO IMOKa3aHHSA 3 4YYKHUX CJIB abo He
BUKOPHCTOBYBAJIMCS K aprYMEHT Y MOTHBYBAJIbHIM YaCTUHI PIIICHHS, HE3BAKAIOUN
Ha 1X TPUUHATTS, a00 HE MM BUPIIIAIBHOTO 3HAYCHHS ISl OCTATOYHOTO BUPOKY
[263, p. 10].

Kpuminanpamii  mpomecyanbHUNA — KOACKC  YKpaiHM  BCTAHOBJIOE, IO
YIOBHOBaXEHI 0c0OM 3000B’si3aH1 MPUIMATH MPOIECyaIbHI PIIEHHS, CIUPAIOYHCH
Ha OI[IHKY JIOKa3iB, sIKI MalOTh OyTH HaJeKHUMHU, JOIMYCTUMUMHU, TOCTOBIPHHUMH Ta
JIOCTaTHIMH JIJIsi OOIPYHTYBaHHSI KOHKPETHOrO pimenHs. [Ipu mpoMy, BIATOBIAHO 10

ct. 85 KIIK VYkpainu, ogHuUM 13 KpUTEpIiB HAJICKHOCTI JIOKA3iB € iXHS 3/IaTHICTh
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IpsAMO YU OIIOCCPCAKOBAHO HiIITBepI[)KYBaTI/I MOJKJIMBICTE 400 HEMOXKJIUBICTH

BUKOPHUCTaHHS 1HIIMX Joka3iB. BogHouac 4. 2 ct. 86 KIIK VYkpainu 3a3Hauvae, 1o
JI0OKa3H, BU3HAH1 HEJIONYCTUMUMHU, HE MOXKYTh OyTH BUKOPUCTAHI ITiJ1 YaC IPUHAHATTS
MpoIeCyalbHUX PIlIEHb, & TAKOXXK HA HUX HE MOXE MOCUJIATUCS CYJ MPU BUHECECHHI
cyaoBoro pimieHHsi. CucTeMHUM aHami3 moyoxkeHb cr.cT. 85, 86, 94 KIIK VYkpainu
J03BOJISIE 3pOOMTH BHUCHOBOK, IIO HAJIEXKHICTh, JOMYCTUMICTh, JOCTOBIPHICTH 1
JIOCTaTHICTh JIOKa3iB € OOOB’SI3KOBUMHM Ta B3a€MOIOB’S3aHMMHU YMOBAMH JJI iX
3aCTOCYBaHHS y TIPOIIECl MPUIHATTS MPOIECyaIbHUX PillleHb, MPU IIOMY 4. 2 CT. 86
KIIK Ykpaiau hakTHIHO MPHUPIBHIOE I1i KaTeropii ofHa 10 ogHoi [77, c. 578].
[HCTUTYT MOMYCTUMOCTI JI0Ka3iB y KPUMIHAJIILHOMY TIPOLIECT XapaKTepU3YEThCS
KUTbKOMa KJIIOYOBUMH OCOOJIMBOCTSIMHM, SIKI BH3HA4yalOThb MWOTrO 3HAYEHHS Ta
¢ynkuionyBanHs. [lo-mepiie, oOCHOBHa MeTa 1HCTUTYTY AOMYCTUMOCTI MOJSTaE y
BUKJIIOUEHHI 3 TPOIIECy JI0Ka3iB, SIKI € 3aBiJOMO HEIOCTOBIpHUMH ab0 OTpUMaHI B
cnoci0, 1m0 BUKJIMKae OOIPYHTOBAaHI CYMHIBH B IXHIM NMPaBIMBOCTI, YCKIAAHIOKOUYU
BCTAHOBJIEHHSI TOCTOBIPHOCTI. TakMM YMHOM, BUMOTa JOIMYCTUMOCTI € HEOOXI1THOIO
YMOBOIKO Ta TapaHTIE0 OTPUMAHHSA HaAIMHOI I0Ka30BOI1 1H(OpMalii, CHPUSIIOYH
00’€KTUBHOCTI CynoBoro posrsiay. [lo-apyre, AOMyCTUMUM 4YH HEJAOITYCTUMHUM
BU3HAETHCS OKPEMHi J0Ka3, TOOTO KOHKpETHa iHQopMallii, OTpuMaHa 3 TMEBHOTO
JoKepena, a He (GakT, sSIKMd BOHA BCTAHOBIIOE. DaKTH OIHIOIOTHCS 3 TOUYKH 30Dy
iXHBOI HAJEKHOCTI UM JIOCTOBIPHOCTI, aji¢ HE JOMYCTUMOCTI. SIKIO J0Ka3 BU3HAHO
HEJOMYCTUMUM, (akKT, SKAA BIH MaB MIIATBEPIUTH, MOXKe OyTH BCTAHOBIICHUU
IHITMMH JTOKa3aMH, 110 BIJMOBIJAI0Th BUMOTAM JOIYCTUMOCTI, 310paHUMH Y CIIpaBi.
[To-TpeTe, MOMyCTUMICTh € TIEPBUHHOIO Ta OOOB’SI3KOBOIO YMOBOK) BUKOPHUCTAHHS
JI0Ka3iB y CYJIOYMHCTBI, IXHBbOIO HEBIJ €MHOIO XapakTepuctukoro. Hegomyctumi
JOKa3W HE MIUISATaloTh OLIHI[ 33 KPUTEPIIMH HAJEXKHOCTI YU JOCTOBIPHOCTI,
OCKUIBKH iX pO3IJIsSA BTPAyae CEHC 4epe3 MOPYILICHHs MpolecyalbHux BUMOT. Ilo-
YeTBEPTE, MOMYyCTHMICTh JOKa3iB HEPO3PHUBHO IOB’s3aHA 3 JOTPUMAHHSAM TIpaB 1
3aKOHHHX 1HTEPECiB 0COOM, SKa € HAMBHINOIO IIIHHICTIO B IIPABOBIi Jepxasi. Jlokasw,
OTpMMaHI NUISIXOM OOMaHy, IMOrpo3, IMIAHTaXy, ICUXIYHOTO YW (HI3UYHOTO
HACUJILCTBA, TMPHUHIDKCHHS TiTHOCTI, BHUKOPHUCTaHHS 3a0000HIB, pENIridiHUX

IMCPCKOHAHb Y1 IHIITUX HECTHYHUX MeTOI[iB, HC MOXYTb BBAKATUCA OJOITYCTUMUMHA [6,
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c. 32-33], JlomyCTUMICTb 3aJICKUTh BIJl JOTPUMAHHS THPOIECYaTbHUX YMOB

oTpuMaHHA Ta (ikcarii J0oKa3iB, BIAMOBIIHOCTI JKEpeaa Ta Crnocoly iX OTpUMaHHS
BUMOTraMm 3akoHy. Lls BmacTuBICTh BijoOpa)kae 3aTHICTh JI0KA31B CIYTyBaTH 3aCOO0M
BCTAHOBJIEHHS OOCTaBUH 3JI0YMHY, 3a0e3ledyyroud NOpu LbOMY 00 €KTUBHICTh
pO3CHiAyBaHHS Ta 3axUCT TMpaB YYaCHUKIB MpoBa/KeHHS. [lopyiieHHs
mporecyanbHoi (HOpMH OTPUMAaHHS JOKa3iB YHEMOXJIMBIIOE iX BUKOPHCTAHHS,
OCKUIbKHU JIMIIE 3aKOHHO OTPUMaH1 JOKa3W TapaHTYIOTh CIPABEJIMBICTH CYIOBOIO
mpoiiecy, OOIpyHTOBAHICTh PIillleHb 1 JOTPUMAHHS MPaB YCIX CTOPIH KPUMIHAIBHOTO
npoBakerns [122, ¢. 109-110].

JlomycTUMICTh I0Ka3iB Y KPUMIHAIBHOMY MPOBAHKEHH1 BU3HAYAETHCSI YMOBAMHU
ix omepkaHHs Ta 3aydeHHs. OCHOBHHMHM MEPEIyMOBaMH €: OTPUMAaHHS (PaKTUUHUX
JAHUX 13 HAJIEXKHOTO JpKepesa (Hanpukiaa, He MOKHA BBaXKaTH JIOKa3aMH B1JIOMOCTI,
3100yTi B pe3ysbTaTi JOMUTY OCOOU, sKa BIJAMOBIJHO /O 3aKOHY HE Morja OyTu
cBiikoM — 4. 2 cT1. 69 KIIK); 30upanHsi 1aHUX YIIOBHOBaXXEHUM Cy0’€KTOM (OpraHoOM
JOCYZIOBOTO  PO3CIiAyBaHHS, MPOKYpPOPOM YH IHIIMM YYaCHHKOM IIPOIIECY);
JOTpUMaHHS — TlependadeHoi 3aKOHOM  MPOIECYallbHOI  TPOIEAYpH; HAJICKHE
JTOKyMEHTaIbHEe OPOpPMIICHHS JpKepen (HaKTUYHHUX BIAOMOCTEH (ITPOTOKOJIM CIIITUUX
abo cynmoBux niif). Anamizytoun noioxkeHHs crarti 104 KIIK VYkpainu, a Takox
BpPaxoOBYIOUM PI3HOMAHITHI JOKTPUHAJIBHI TMIAXOAU JO PO3YMIHHSA MPUPOIU
OPOTOKOMIB  CIHiAYMX  (PO3UIYKOBUX) Jid, MOXXHAa BHOKPEMHTH  OCHOBHI
XapaKTEePUCTUKH, 5IKI (OpMYIOTh HOro BU3HadeHHsS. [IpoTOKON sIK mpolecyanbHU
JOKYMEHT Ma€ BITIOBIIaTH TaKUM KITIOYOBUM O3HAKaM:

- muchbMoOBa (QopMa (CKIIAJAEThCA Yy YITKO BH3HA4YeHId 3akoHOM (opmi, IO
3abe3neuye Horo IpUIMYHY 3HAUYIIICTD);

- oimiiHuil XapakTep (CTBOPIOETHCS YMOBHOBAXEHOIO 0CO0010 (HampHUKIIa,
CJIITYUM YH MPOKYPOPOM) Y MeXkax ii KOMIIETEHIII1);

- mertamizarisi (TPOTOKOJI TIOBHHEH MICTUTH BHUEPIHY iH(OpPMAIIiI0 PO MicIie,

- MATBEPIKEHHS MIANMUcaMu (3aCBIAUy€EThCS MAMUCAMU BCiX 0cCi0, skl Opanu
y4acThb y CIIIUid [ii, 110 TapaHTy€ HWOTrO JOCTOBIPHICTH 1 BUKIIIOYAE MOXKJIHMBICTH

danscudikarrii).



40
Ha ocHOBI cyuacHUX HIOCHIIKEHb y Trajgy3l KPUMIHAJIBLHOTO MPOIECyalbHOTO

paBa MO>KHA BUOKPEMUTH KiJibKa QYHKIIIH, sIKI BAKOHY€E MPOTOKOJ. OKpIM OCHOBHOT
— JIOKa30BOi, 10 moJjsrae y ¢ikcarii ¢GakTiB 1 00CTaBUH JJisl BUKOPUCTAHHS iX Y
CyJI0BOMY MPOIIEC, MPOTOKOJ TaAKOX 3a0e3Meuye:

- IpolecyaJbHy MpO30pICTh (JJa€ 3MOTYy CTOPOHAM KPHUMIHAJIBHOIO
MPOBAKCHHS MEPEKOHATUCA B 3aKOHHOCTI MPOBEIEHUX CIITYMX YU PO3IIYKOBUX
i, apke Best iHopMariis mpo ix nepe0ir 1 pe3ynbraTi 3adikcoBaHa y JOKYMEHTI);

- TapaHTii 3aXWCTy MpaB YYACHHUKIB (YYACHUKH CIITIMX Aiil MarOTh MPaBO
03HalOMHUTHUCS 31 3MICTOM NPOTOKOJIY, BHECTH CBOI 3ayBa)XKCHHS UM 3all€peueHHs, 110
CIpUSi€ 3aXUCTY iXHIX MPOIECyaIbHUX TIPAB);

- KOHTPOJIbHY (YHKI[I}0 (TPOTOKOJ BHCTYIAE€ 1HCTPYMEHTOM [IJIsl TEPEBIpPKU
JOTPUMAaHHSI MPOLIECYaJIbHUX HOPM SIK Ha CTajil JOCYJIOBOTO pPO3CIiTyBaHHs, TaK 1
il 4ac CyJOBOI'0 PO3TJIsAy, JO3BOJISIIOYM BUSBUTH MOXIJIMBI nopyiieHHs) [143, c.
81].

TakuM YMHOM, MPOTOKOJ Y KPUMIHAILHOMY MPOLECI € HE JUIIE IHCTPYMEHTOM
dikcamii 0Ka3iB, aje W BaXJIMBUM MEXaHI3MOM 3a0€3MEUeHHsS] 3aKOHHOCTI,
IPO30POCTi Ta 3aXMCTy NPaB YCiX YYACHMKIB NpPOBa/KEHHA. MOro 3HauyeHHs y
CUCTEMI KPHUMIHAJIBHOTO CYJOYMHCTBA BAXXKKO TMIEPEOIIHUTH, aIKe BIH CIpUSE
JIOCSITHEHHIO  CIPABEJIMBOCTI Ta BCTAHOBJIEHHIO ICTUHM Yy crmpasi. OcoOiuBO
aKTyaJIbHUM € MIUTAHHS BUKOPUCTAHHS €JIEKTPOHHUX MpoToKomiB [15, c. 952].

3a3Buuail TUTaHHS MPO TOMYCTUMICTh BUPIMIYETHCS B MOMEHT MOJAHHS J10Ka3y
cyay. BoaHodac y meBHUX BHUIAJKaX OIlIHKA JIOKa30BOT'O 3HAYEHHSI MOXE BiJIOYyTHCS
me 10 ix Oe3nmocepeqHbOTrO JAochikeHHs. Tak, mepex TUM sk pid  (30pos,
TPaHCIOPTHUH 3aci0, KOMIT I0Tep TOI0) Oye BU3HAHA PEYOBHUM JI0Ka30M, HEOOX1HO
JOBECTH ii 3B 430K 13 KpUMIHAJIBHUM MPABONOPYIICHHSIM, 30KpeMa BUKOPUCTAHHS SIK
3aco0y MOro BUMHEHHSI.

Heo0xiaH0 HaroaocuTy, M0 JOMYCTUMICTh JOKa3iB 0€3MocepeIHbO OB sA3aHa 3
TOTpUMaHHAM TIpaB 1 cBoOox moguan. KoHcerurymis VYkpaiam (4. 3 cr. 62)
BCTAHOBIIIOE, 110 OOBMHYBAu€HHS HE MOXke Oa3yBaTucid Ha JI0Ka3ax, OTPUMaHHUX
HE3aKOHHUM IUISIXOM YU Ha IMPUIYIIEHHAX. AHAJIOr4YHa HOpMa 3aKpiuieHa y cT. 17

KIIK, sxa Bu3HA4Ya€e MPUHIUI MPE3yMMIlli HEBUHYBATOCTI Ta 0OOB’SI30K JTOBEJICHHS
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BuHH. Y cT. 86 KIIK BH3HaueHO, 0 J0Ka3 BU3HAETHCS JIOMYCTUMUM JIMIIIE TOII,

KOJIM BIH OTPMMaHU BIAMOBIIHO 0 HOPM KPUMIHAIBHOTO MPOLECYATIbHOTO 3aKOHY.

Takum 4MHOM, JJIs1 BCTAHOBJIEHHS TOMMYCTUMOCTI JIOKa3y 3aCTOCOBYIOTHCS TIEBHI
KpUTEpli, TOJIOBHUM 3 SKUX € 3aKOHHICTb. BOHa MOXe pO3IJAgaTucs y IUPOKOMY
CEHCl (3aKOHHICTh YChOIO KPUMIHAJIBHOTO MPOBAKEHHS) a00 Yy BY3bKOMY —
3aKOHHICTh  CIIOCOOY  OJEpKaHHS KOHKPETHOro  JoKa3zy. SIKumio  JocyaoBe
po3CiiyBaHHS po3Mmovaro 0e3 3aKOHHWX TIJCTaB, YCi OTpPMMaHi B HOro Mexax
JIOKa3W aBTOMATUYHO BBAXKAIOTHCA HEIOMYCTUMHUMH. YacTo TMiACTaBOO s
BUKJIFOUECHHS JI0Ka31B € MOPYIICHHS MPOIEAYPH MPOBEAEHHS CIIAUUX (PO3UTYKOBUX)
TH.

Takox moka3 Mae BIANOBIAATH 3aBJAHHSIM KOHKPETHOI MPOIECyalbHOI ii.
HenorpuMaHHs CTpOKIB JOCYJIOBOTO PO3CIIAYBaHHS TATHE 3a COOOI HEMIMCHICTH
pillleHb, YXBaJ€HUX y MeXaX TakuxX nopyuieHs. [IponecyaiibHi pillieHHs CI1A40ro,
npokypopa abo cyay NOBUHHI OyTM 3aKOHHUMH, MOTHMBOBaHUMH  Ta
OOTpyHTOBaHMMHU, 1HAKIIIE 310paHi MaTepialid BTPAvyarOTh JOKa30BE 3HAUCHHS.

JUISIBHICTE  CTOPOHM 3aXUCTy 30MpaHHS JOKa3iB pEriiaMeHTOBAaHA JIMIIE
gacTkoBO. I[lomani 3axmctom peui un aokymentu (4. 3 cr. 93 KIIK) moxyTs He
BIJIMOBIIATH TPOLIECYAJIbHUM BHMOTaM, aji€ BiJOMOCTI Y BHIJISI XapaKTEPHUCTHK,
TOBIJIOK, TOSCHEHb YW BHCHOBKIB CIICIIANICTIB BHU3HAIOTHCSA JOMYCTUMHUMH. Y Cl
ciadi Aii MaroTh OyTH HAJIGKHUM YHHOM 3aikcoBaH1 B MPOTOKOIAX, a/KE caMe BiJl
[[LOT'O 3aJICKUTh 3aKOHHICTh OJIEP’KAHUX BIJJOMOCTEH.

BaxnuBuM € ¥ goTpuMaHHs MpaB JIOJWHM, rapaHToBaHux KoHcTuTyiiero Ta
MDKHApOJHUMHU AoroBopaMu. Jlokasu, 3700yTiI BHACHIIOK IpyOMX MOPYIIEHb LMX
paB, BU3HAIOTHCS HEJAONYCTUMUMU (HAMPUKIIAJ, aHOHIMHI JIMCTU YM 1HUIII JIXKepera,
He nependaveni 3akoHoM). Ct. 87 KIIK Bu3Hauae, 1mo 10 ICTOTHHX MOPYIIEHb
BIIHOCSITHCA: MPOBEACHHS MPOIECyalbHUX 1 0€3 CyIOBOro J03BOJIY, OTPUMAHHSI
JIOKa31B NUISXOM KaTyBaHb YM MPUHWIKEHHS T1AHOCTI, TOPYIIICHHS TpaBa HA 3aXHCT,
OTpMMAaHHS TOKa3aHb 03 TMOBIJIOMJICHHS OCOOM TPO MPaBO MOBYATH, a TaKOX
0OME>KEHHSI MpaBa Ha MEePEXPECHUN JOMHT.

OkpemMo 3aKOH BCTaHOBJIIOE, 10 HEIOMYCTUMHUMU € CBITYEHHS 0Ci0, sSKi Hajgam

CTaroOThb HiI[OSpIOBaHI/IMI/I qu 06BI/IHYB3‘ICHI/IMI/I Y ObOMY XK HpOBaI[}KeHHi, a TaKOX
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naHi, 3100yTi NUISIXOM BUKOPUCTaHHSI MOBHOBaXkeHb, HE nependadennx KIIK. Cyn y

OyIib-IKOMY pa3l 3000B’s13aHUI BU3HABATH TaK1 JI0OKa3U HEJIOMYCTUMUMU.

[Ile omHUM KpUTEPIEM JOIMYCTUMOCTI € JOCTOBIPHICTH Jikepena. [TokazanHs, 110
IPYHTYIOTBCSI Ha UYyTKax YW MPHUIYIICHHSIX, HE MOXXYTh BH3HABATHCS JOKA3aMH.
3aKOH TakoXX 3a00pOoHs€ OTpuMyBaTH 1H(pOpMaIl0 BIJ MEBHUX OCIO, SKI
KOPUCTYIOThCA IMYHITETOM CB1JIKa, 30KpeMa BiJ aJBOKaTiB (MIpO aJBOKATCHKY
TaEMHULIIO) UM HOTapiyciB (Mpo HOTaplaJibHy TaEMHMIIO). BianosigHo 10 4. 2 cT. 65
KIIK, HE mimIsararoTh TOMUTY K CBIIKH: 3aXUCHUK, MPEJICTABHUKU CTOPiH, aJBOKATH,
HOTapiyCH Ta iHII 0COOH, /IS SKHUX 3aKOHOM MPsAMO TepeadayeHo oomMexeHHs [47,
c. 13-16].

BaxxnuBo Bim3HAuMTH, 10 JO BBEACHHS TMOHSATTS HAJIEKHOCTI, K 1
nonyctumocti, y KIIK VYkpainm mi kareropii BHU3HAYalduCsA IEPEBAKHO Ha
TEOPETUYHOMY PiBHI Ta B CYJOBII MPAKTHULII, 10 COPUYMUHSIIO aKTUBHI IUCKYCIi 11100
iXHBOTO 3MICTY, SIKI 3aBXK]IM 3aJUIIAINCA aKTyaJbHUMU. Y PE3yNbTaTi HUX AUCKYCIH
chopmyBanuca pi3Hi miaxoau. Tak, oJiHI AOCTIAHUKNA BOAYaln y HAJIEKHOCTI TOKa3y
HOro 3JaTHICTh Yepe3 BIACHUM 3MICT CIYI'yBaTH IHCTPYMEHTOM [IJIsl BCTAHOBJICHHS
00CTaBWH, 10 MAIOTh 3HAYCHHS IS MPOBAHKCHHS. [HI — PO3TIsAIan HAICKHICTh
HE SIK XapaKTepUCTUKY CaMoro JOKa3zy, a SK BIIACTUBICTH 3B S3KYy MDK JOKa3aMu
(koHkpeTHOIO 1H(MOpMaIi€r0) Ta OOCTaBHHAMH, IO IOTPEOYIOTh JOKa3yBaHHSI.
OcTaHHs TO3UIlIS MIJIKPECIIOe Cy0 €KTUBHUM acleKT y BU3HAYEHHI HaJEXKHOCTI
JI0Ka3y, OCKUJIbKM BOHA 3aJI€KUTh BiJ] TOTO, SIK JIOKa3 CHPUMMAEThCS 0CO00I0, sKa
rioro omintoe [JIuB.: 60, c. 676].

Jloka3u BH3HAIOTHCS HAJIEKHUMH, SKIIO iX 3MICT MPAMO CTOCYETHCS CKIIAIY
KPUMIHAJILHOTO MPABOMOPYIICHHS Ta CIPOCTOBYE a00 MIATBEPIXKY€E MO3UIIT CTOPIH.
Jlo Takux JOKa3iB HalekaTh: (paKTH, 3a3HA4YCHI B OOBUHYBAJIBHOMY aKTi; JlaHi, L0
COPOCTOBYIOTH 3asBH OOBHMHYBAUE€HOI'O IpO HEBUHYBATICTh, BIJOMOCTI, SIKI
MiATBEPPKYIOTh UM CIIPOCTOBYIOTh OOCTaBWHH, Ha SIKI TIOCHUJIAETHCSA 3axUCT (amioi,
OM’SIKIITYyI04l 200 BUIIPABIOBYBajbHI OOCTAaBMHH), MOTHBH, (pi3UYHA MOMKIHUBICTH
BYMHEHHS TPaBOMOPYIICHHS; MOBEAIHKA 10, MiJ Yac Ta Micias momii; ¢akTu, 1o
XapaKTepu3ylTh 0CO0y IMiJ03pIOBAHOTO0 YW OOBHHYBAY€HOTO Ta BIUIMBAIOTH HA

KBaTi(iKaIliio Ta CTyIIHb TSDKKOCTI 3510unHy [205]. HanexHicTh T0Ka3y BU3HAYAE, YU
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ICHye 3B’SI30K MDK HOro 3micToM 1 (akToMm, SKHW TMOTPIOHO BCTAaHOBHUTH, Ta

HACKUIbKM HaJIWHUM € 1ed 3B’s30K. Jlokas, 10 Mae Taky BJIACTHUBICTh, BOJIOJIE
JI0Ka30BOIO CHJIOKO; BIJICYTHICTH Ili€l 03HAKU POOUTH HOro HeHajexxuum [47, c. 17-
18].

3rigHo 31 cr. 85 KIIK, HaneXHUMU BH3HAKOTHCS TI JOKa3H, IO HPSMO YH
OTIOCEPEAKOBAHO MIATBEP/KYIOTh a00 CHPOCTOBYIOTH OOCTAaBUHHU, SIKi MiJJIATAIOThH
BCTAQHOBJICHHIO Y KPUMIHAJIBHOMY MPOBA/KEHHI, a TaKOX 1HII ()aKTH, M0 MAIOTh
3HAQYEHHS [UIS PO3TJISAY CIpaBd, BKIIOYHO 3 TEPEBIPKOIO JOCTOBIPHOCTI YH
MOJKJIMBOCTI BUKOPHUCTAHHS 1HIIMX JOKa3iB. [Hakie Kaky4du, HaJIEXKHICTh O3HAYa€e
3/IaTHICTH JI0Ka3y CBOIM 3MICTOM CIyTyBaTH 3aCOOOM BCTaHOBJICHHSI BaXJIMBUX JJIS
IpoBa/>KeHHST 00cTaBUH. BiOMOCTI, 110 HE CTOCYIOThCS KPUMIHAIBHOI CIIpaBH, HE
MO>KYTh BU3HABATUCS JJOKA3aMH.

3MICT J0Ka3y MOBUHEH MIATBEPKYBaTH Xo4ya O OJMH 13 TaKuX BUJIB (DaKTIB:
oOcTtaBUHM, 10 BXOAATh A0 mpeamera aokazyBaHHs (cT. 91 KIIK); daktu, mio
BUKOPHUCTOBYIOTHCS SIK JIOMOMIXKHI JIOT1YHI apTyMEHTH JJI1 BCTAHOBJIEHHSI OCHOBHHX
00CTaBMH; AOJATKOBI (PaKTH, MOB’s13aH1 3 OLIHKOK JOCTOBIPHOCTI UM JIOITyCTHMOCTI
IHIMX J0Ka3iB (HAMPHUKIIAJ, CYMHIBH IOJ0 HAJIEKHOCTI MOHATUX I 4ac CIA9UX
Tiit).

IcHye muckycis cepel HAYKOBIIIB: YU 3alIMIIAETHCS JOKAa3 HAJICKHHUM, SIKIIO
BepCis, Ky BiH OOTPYHTOBYBaB, HE 3HAMIUIA MATBEpKEeHHA? YacTuHa TOCIITHUKIB
BBa)Ka€, II0 BTpaTa 3B’SA3KYy JOKa3y 3 TMOJISIMA MPOBAHKEHHS POOUTH HOro
HEHAJeKHUM. [HII 3K 3amepeduyroTh, MIJKPECIIOYH, IO HaBIThb CHPOCTYBaHHS
NEeBHOI Bepcii (Hampukiaa, MiATBEpHKeHHS aii0i) He 1mo30aBiisie J0Ka3 3B 3Ky 31
cupaBoro. CydacHa JOKTpHHA CXWJIETHCS IO APYroi MO3MII, apryMEHTYIOUU THUM,
1o:

- JI0Ka3d MAalOTh 3HAYEHHS HE3aJeXKHO BIJ TOr0, MIATBEPAXKYIOTh YH
CIIPOCTOBYIOTH (haKTH, 1HAKIIE TOBEJETHCS BUKIIOUATH OUTBIITICTh BUMIPABIYBATBHUX
JIOKa3iB;

- Taki BIJIOMOCTI MOXYTh OIIOCEPEIKOBAaHO MIATBEPXKYBaTH IHIII BepCii,

BCTAHOBJIIOIOYU JTOATKOBI (haKTH;
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- BIZKMHYTI Bepcii akTyadabHI JUIIE JUIs TEeBHOI CTaiil MpoIlecy, ajieé MOXYThb

OyTH mepeBipeHi 3HOBY Ha HacTynmHuX ertanax [151, c. 31].

O6BuUHYBaJBHI NOKa3u H1ATBEPIXKYIOTh dakt KPUMIHAJILHOT'O
MPABOMOPYIICHHS, MPUYETHICTh JO HHOTO Mi03pIOBaHOr0 ab0 OOBMHYBAYE€HOTO Ta
MOXYTh  BiloOpakaTh  OOCTaBMHM, IO  OOTSOKYIOTh  BIANOBIAAJIBHICTD.
BunpaBayBanbHi, HaBmakW, CHOPOCTOBYIOTh a00 CHOPHUSAIOTH  TIOM SIKIIEHHIO
O0OBHHYBAYEHHsI, BCTAHOBJIIOIOTH BIJCYTHICTh CKJIaJly 3JIOYMHY YU HEBUHYBATICTh
oco0u, a TakoX OOCTaBWHH, IO 3MEHIIYIOTh MIPYy BiJIMOBINATBbHOCTI. Takuil momin
y3rojKyeThesi 3 Bumoramu 4. 2 cr. 9 KIIK VYkpainu, ge migkpecieHo HeoOX1qHICTh
3’dCyBaHHS SIK BUKPUBAJbHUX, TaK 1 BUMPABIyBaJIbHUX OOCTaBUH, a TAKOX THX, IO
BIUIMBAIOTh Ha CYBOPICTh MoKapanHs [79, ¢. 357].

Ocobucti q0Ka3u (GOPMYIOTHCS 32 YUYacTHO JIFOACH, sIKI € HOCISIMUA B1JIOMOCTEM
npo mnoxii. Ile MoxyTh OyTH ocoOu, 10 O€3MocepelHbO MEPEKUIN 3J0UYHH
(HanpuKiaa, NOTEpPIUIl UM Mi103pI0BaHi), ado Ti, XTO OyB CBIJIKOM HOr0 BUMHEHHS.

BianoBigno no cr. 98 KpuMiHaJIbHOrO MNpPOILECYyaIbBHOTO KOACKCY YKpaiHw,
PEYOBMMU JOKa3aMH BU3HAIOTHCS MaTepiaibHi MPEeIMETH, IKi BUKOPUCTOBYBAJIUCS SIK
3aco0M BUYMHEHHS 3JI0YMHY, 30eperim Ha co0i HWoro ciuigu abo MICTATH 1HINY
iHdopmarlito, 31aTHY MIATBEPAUTH TEBHI (akTH Yd OOCTaBUHM Y MeXax
KPUMIHAIBHOTO TIpoBa/KeHHA. Jlo 11i€l KaTeropii HajlexaTh TaKOX OO0 €KTH
3JIOYMHHOTO TOCSTaHHS, TPOIIOBI KOIITH, I[HHOCTI Ta 1HII peyl, 3/100yTi
HE3aKOHHMM MUIIXOM a0o TMepelaHi MOpUAWYHIM 0c001 BHACHIAOK BYMHEHHS
KpUMIHaIbHOTO mnpaBonopymenHs [151, c. 32-34]. B.J. Opuummun 3a3Havae, 1o
3TIHO 3 KJacudikalliero J0Ka3iB Ha OCOOMCTI Ta pPEYOBi, BHUCHOBOK EKCIepTa
HAJICKUTh /10 OCOOMCTUX JOKa3iB, OCKLJILKM HOr0 HOCIEM € JIIOAMHA — CYJIOBHM
ekcept. [llogo npenmera oOBUHYBau€HHs, IIed BHJ JIOKa3iB MOXE MAaTHU SK
0OBHHYBaJIbHHI, TaK 1 BUNPAaBAYBAJbHUN XapakTep. BogHOYac BUCHOBOK €KcCHepTa
3JIaT€H BHUCTYIIATH K TMPSIMUM, TaK 1 HEIPSIMUM JOKA30M, 110 BU3HAYAETHCS Y KOKHIN
KOHKPETHIM CIIpaBi 3aJIeKHO BiJ TOTO, SKMM YWHOM BCTAaHOBJICHI EKCIEPTHU30I0
dakTu CmiBBITHOCATHCA 3 OCHOBHUM (aktom [HuB.: 239, 117, c¢. 259]. Haromicth
Tpeba BIIOKPEMUTH TaKi EKCHEPTHU3HU, IO TPOBOJATHCA 3a MEXKaMH CYyI0BOTO

npoliecy, 0e3 JopydeHHs CIiauoro Ta cyay (Hampukiaz, npaBosi) [240, c. 59].
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HanexHicTe q0Ka3iB 03HAYa€ Ha/JaHy CTOPOHAMHU Ta CYJOM MO3UTHUBHY OIIHKY

iXHBOI 37aTHOCTI BHKOPUCTOBYBATHCS SK 3aci0 MI3HAHHSA JJIs IATBEP/KCHHS,
CIIPOCTYBaHHS a00 TIOCTAaHOBKM IIiJi CYMHIB BHCHOBKIB II[0J0 ICHYBaHHS YH
BIJICYTHOCT1 (DaKTiB, SIKI MalOTh 3HAYEHHS JJIsI KPUMIHAJIBHOTO MPOBAKEHHS, IO
IPYHTYETbCS Ha XapakTepl JIOTIYHOTO 3B’SA3Ky MDK JOKa3aMHU Ta 3a3HAYE€HUMU
dakramu [28, c. 16-17].

Ha nepekonanns FO.T. Ilixa, ofHi€l0 3 KIIOYOBUX XAPAKTEPUCTUK JOKa3y Yy
KpPUMIHAJIbBHOMY TIPOBA/DKEHHI BHUCTYIA€ WOTO JOCTOBIPHICTH, SKa TIOJISITAE Yy
3IaTHOCTI1 BimoOpakatu ¢akTu 00’ €KTUBHOI peajbHOCTI, IO CTAHOBISATH MPEIMET
JIOCYZIOBOTO PO3CIIiTyBaHHS ab0 CyZ0BOTO PO3Tsiay. [HaKIIe Kaxyuu, JOCTOBIPHICTh
JI0Ka30BO1 1H(oOpMaIlii 03HaYa€e BiAMOBIIHICTE OTPHUMAHUX BiJIOMOCTEH (PaKTHUHUM
obcraBuHaMm, MmO niiicHo Mamu Micre [146, c. 124]. JlocToBipHICTH JI0Ka3iB
XapaKTEPU3YEThCS SIK 1XHS OCOOJIMBICTh, 11O CBIAYUTH MPO BIACYTHICTb CYMHIBIB
moA0 ix 1cTUHHOCTI. LI XapakTepucTuka po3TisgaeTbcs SIK BITHOCHO CaMOCTIHA
1010 HAJIGKHOCTI Ta JOMyCTUMOCTI JI0Ka30Boi iHdopmMartii [47, c. 18].

JlomycTUMICTh J10Ka31B O3HA4Ya€ MO3UTHMBHY OLIHKY CYJAOM Ta YYacCHUKAMH
MpoIIeCy iXHBOI IOPUAWYHOT MPHUIATHOCTI JII BUKOPHUCTAHHS Yy JOKa3yBaHHI, IIO0
IPYHTYEThCS Ha JOTPUMaHHI TMepeadauyeHuX 3aKOHOM YMOB 1 TIpolecyaibHOI
IpoLeypu TIOJI0 OTPUMAaHHS, BKJIIOYEHHS JOKa3iB y KpPUMIHAJIbHE MPOBAJKEHHS
[28, c. 29-30] ta ix 6e3nocepeHE BUKOPUCTAHHSL.

Bumora gomyctuMocTi A0Ka31B JOr1yHO BUIUTHBAE 3 HOpM KoncTutyuii Ykpainu
ta KprMiHaIbHOrO MPOIECYaNbHOTO KOAEKCY YKpaiHu, SIK1 3aKPIIUIIOIOTh TPUHIIMIH
BEPXOBEHCTBA MpaBa, 3aKOHHOCTI KPUMIHAJIBHOIO TMPOBAIHKEHHS Ta MPEe3yMIIIi
HEBUHYBATOCTI. 3a3Ha4YCHI MPUHITUIN TAKOX BU3HAYAIOThH 3aBJAHHS KPUMIHAJIHLHOTO
Mpolecy, TICHO MOB’s3aH1 3 TOTPUMAHHIM CTaHAApTIB HomycTuMocTi nokaszis [100, c.
90].

VY nynkTti 4 nocranosu Ilnenymy BepxoBnoro Cyay Vkpainu Bim 30 TpaBHS
1997 poky Ne7 «IIpo mocuieHHS CyJOBOTO 3aXHCTy MpaB Ta CBOOOJ JIOIWHHU 1
rpOMaJITHUHA» 3a3HAYEHO, 10 JIOKAa3W BBAKAIOTHCS TOMYCTUMHUMH JIMIIIE 32 YMOBH X
OTPUMAaHHSI BIAMOBIIHO /10 HOpM KprMiHaIBHOTO MPOIIeCyaIbHOrO KOJAEKCY Y KpaiHu

[178]. Takum unnom, BepxoBuuii Cyn Ykpainu BH3HAYaB JOMYCTHUMICTh JTOKa3iB K
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JTOTPUMaHHS 3aKOHHOCTI B Tporeci iX 30opy Ta dikcarii. HaromicTs HayKoBIIi

CTBEP/KYIOTb, IO JOMYCTUMICTh € IIMPIIUM [PABOBUM TMOHATTSIM, HDK L€
BU3HA4YeHO Yy mnocTtaHoBax BepxoBHoro Cyay, 1 NpPOMNOHYIOTh pO3MISIAATH 1i SIK
BJIACTHUBICTb, 1110 BiOOpa)kae 30BHIIIHI yMOBH (hOpMYyBaHHS JOKa3iB Ta MEXaHI3M
3amy4eHHs iHpopmarii go mpomecy [101, c. 133].

Xo4a HayKOBE€ BHU3HAYEHHs JOITYCTUMOCTI JIOKa3iB € IIMPIIAM, OYEBHJIHO, IO
SIK BOHO, TaK 1 CyZIOBE€ TIyMayeHHs HacaMIiepe]l 30CEPEIKYIOThCS Ha il HOpPMATUBHO-
npaBoBid mpuponi. 3okpema, y cr. 86 KIIK VYkpaiaum KiI040BUM YUHHUKOM
JOMYCTUMOCTI OKPEMOTO JI0Ka3y BU3HAUEHO caMe€ HOPMaTHUBHO-IIPABOBUH acCIeKT, L0
HIIKPECTIOEThC  (OPMYJTIOBAHHSIM ~ «AKIIO BIH OTPUMaHUM y  TOPSAKY,
BcTaHoBiIeHOMY IuM Kogekcom». [lpuBeprae yBary KaTeropHU4HICTh 3aKpIIICHHS
JOIYCTUMOCTI JIOKa3iB y HOPMATHUBHO-TIPABOBOMY KOHTEKCTi, aJiK€ MOPSAOK iX
OTpUMaHHsI Ma€ BiANMOBIIaTH BUKIMOUHO mnojiokeHHs M KIIK Vkpaiau. IIpore cr. 1
KIIK Vkpainu 3a3Hauvae, MO MOPSAOK KPUMIHAIBHOTO MPOBAKEHHS B YKpaiHi
PEryJIOEThCA KPUMIHAJIBHUM TPOLECYAIbHUM 3aKOHOJABCTBOM, SIKE€ OXOIUIIOE HE
nume KIIK, a it inun npaBosi kepena. Jlo ckiiaay KpUMIiHAIBHOTO MPOLECYalTbHOTO
3aKOHOJIAaBCTBA YKpaiHU BXOJATh BIAMOBIAHI TosioxkeHHs KoucTuTymii Ykpainw,
MIKHApOJHI TOoTOBOpH, partudikoBani BepxoBHoto Pamoro Vkpainu, KIIK Ta ixmm
3akoHU Ykpainu (4. 2 ct. 1 KIIK VYkpaiam). ¥ cr. 8 Koncrurymii Ykpainu
M1KPECTIOETHCS, IO 11 HOPMH MAIOTh NPSIMY JIi10, & 3BEPHEHHS JI0 CYJy JJIS 3aXUCTY
KOHCTHUTYIIHHUX TIpaB 1 CBOOOI JIIOJWHMU Ta TpoMaasHUHA Ha mijctaBi KoHncruryiii
rapaHTy€eThCs, M0 MIATBEPIKYE BIACTUBICTh KOHCTUTYIIHHUX HOpM Oe3mocepeaHbo
peryJyiroBaT MPaBOBIIHOCHMHHM Yy PI3HUX Tamy3sx mpaBa. Y cr. 62, 64 Ta 129
Konctutynii YkpaiHu MICTAThCS TOJOXKEHHS, $KI 0e3M0CepeHbO CTOCYIOThCS
JOIYCTUMOCT1 J0Ka3iB. LI CTaTTl BCTaHOBIIOKOTH, IO KOHCTUTYLIMHI MpaBa 1
CBOOOJM JIFOJIMHHU Ta TPOMAJIHUHA HE MOXYTb OyTH OOMEKEHI, OKpIM BHIIAJIKIB,
nependauennx Koncruryiiero (mopymeHHs 3aKOHY 0 TaKUX BUNAAKIB HE HAJICKUTD
1 BBaXA€TbCSI HENOMYCTUMHUM); 3aKOHHICTh € OCHOBOIIOJIOKHHM TPUHIIUIIOM
CyIOYMHCTBA (TOMY TIOPYIICHHS 3aKOHY, BYHMHEHI IIiJi dYac KPUMIHAJIBHOTO

MPOBAPKEHHST YM TIOB’SI3aHOT 3 HUM JIISUIBHOCTI, HE MOXYTh OyTH BHIIpaBJlaHi);
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O6BI/IHYBaLIeHHiI HC MOXKC 6aBYBaTI/IC}I Ha J0Ka3zaX, OTPHUMAaHHUX HC3dKOHHO (a OTXKC,

HE3aKOHHI JIOKa31 HE MOBUHHI MAaTH >KOJTHUX IOpUANYHKUX HaciakiB) [39, ¢. 573].

[TouaTkOBMM eTamoM MpOoIecy OTPHUMAaHHs JOKa3iB BHUCTYMA€E IIECIPIMOBAaHA
TISUTBHICTh CyO’€KTIB JOKa3yBaHHA, CIPSIMOBaHA HA MOIIYK (PAKTUYHUX JTAHUX, iXHIX
HOCIiB Ta (pikcamiro. BusBieHl y Xonal Takoi ISJIBHOCTI JlaHl Ta iX JKepela
MiJISTal0Th  BCEOIUHIA TEpeBipIli, OIHIII W HaJCKHOMY IMPOIECYyaTbHOMY
odopmIleHH!0, 10 JO03BOJIIE B MOAANBIIOMY HaJaTh iM cTaTycy AokasiB. Ha mpomy
eTani 3MIACHIOETHCS JOCTIHKCHHS HE JIMIIe 3MICTY caMuX (DaKTUYHHX JaHUX, a U
XapaKTEePUCTUK IXHIX JKEpeN, iX aHalli3 Ta CIIBCTABJICHHS 3 YK€ HAasSBHUMHU Y
KPUMIHAJILHOMY TPOBA/KEHHI Jokazamu. llepeBipka Moke MPOBOIAUTHCS MHUISTXOM
3M00yTTS HOBHX JOKa3iB, sIKI MPSIMO YU OIOCEPEIKOBAHO MIATBEPKYIOTH a0o
3anepeyyroTh JOCTOBIPHICTh YK€ BHUSBIEHUX JI@HUX Ta ix HocliB. BogHouac
nepeBipKa CTOCYETHCS JIMIIE TUX (PAKTUYHUX BIIOMOCTEH 1 JIKepe, siki HOTpeOyoTh
YTOYHEHHSI, a IOKa31, [0 BUKOPUCTOBYIOTHCS VIS IILOTO, BOAHOYAC MOXYTh CTaBaTu
3aco00M 3700yTTS HOBOi J0Ka30BOi iH(opmarlii. 3a3Buvail mepeBipll Mepeaye
MOTIepEHE TOCHTITKCHHS (PaKTUIHHUX JaHUX, METOIO SIKOTO € YTOUYHEHHS 1X 3MICTY Ta
MexaHi3My oTpuMaHHs. [lepeBipka 3MIICHIOETHCS BIIMOBITHO A0 3arajbHUX MPaBHII
SK IUISXOM 3I1CTaBIICHHS 3 IHIIUMH JIOKa3aMU Yy CHpaBi, TaK 1 3aBISKH MPAKTUYHIN
JISUTBHOCTI MI3HABAJILHOTO XapaKTepy.

Bukopucranns goka3iB sk Ipyruid €Tamn JOKa3yBaHHS Mae MOJABIMHUN XapaKkTep:
BOHO MOEIHYE MPAKTUYHY MPOLeCyalbHy AISUIBHICTh Ta IHTEIEKTYalIbHY POOOTY, 1110
I'PYHTYETBCSl Ha JIOTILI1, TICUXOJIOTIi Ta 1HIIKMX HaykaX. Ha mpomy etamni BigOyBaeTbCs
OTepyBaHHS [OKa3aMd /JIsi BCTAHOBJICGHHS OOCTaBWH, IO MAalOTh 3HAYEHHS IS
CIpaBu, OOIpYHTYBaHHSI MPABOBUX TMO3MIIN CTOpPIH, YXBaJEHHS MNPOLECYaTbHUX
pIlIEHb YITOBHOBAaXXEHUMH CyO’€KTaMH, a TAKOX IEPEBIPKA BKE HASBHUX JOKa3iB 1
3100yTTS HOBUX [22, c. 164].

Komgaux mpaBui MIOAO JOMYCTUMOCTI JOKa3iB y €BPOINEWCHKIA KOHBEHINI 3
paB JIIOAMHHA Ta OCHOBOMOJIOKHUX cB0OOa 1950 p. He mepenbayeHo, 1 TOMy
€Bponeichkuil Cyl 3 MpaB JIIOJWHUA PO3IIISJAE 1€ TMUTAHHSA SK Take, IO Mae
PETyIIIOBATHCS HALIOHATBHAM 3aKOHOJABCTBOM. MOro yBara 30cepeiukeHa He

CTUIbKM Ha (OpMax JTOMYyCTUMOCTI, CKIJIbKM Ha TOMY, YA MOXHa BBXKATH CYyIOBUM
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polieCc y LUIOMY, BKJIIOYAIOYM CIIOCI0 OTPUMAHHS JOKa3iB, CIPABEMIMBUM. AJie Yy

NPaKTHIl BPaxOBYIOTHCS MiTXOAW E€BPOIMEHCHKOro Cyay 3 TpaB JIOJUHHU IIO/I0
nokasziB 1 qokasysanHs [205].

Takum unHOM, KiIacu@ikallis J0Ka3iB y KpUMiHAIBHOMY IPOILIEC] € HEB1A €EMHUM
€JIEMEHTOM SIK TEOPETHMYHOTO OCMHUCICHHS, TaK 1 MPAaKTUYHOTO 3aCTOCYBaHHS
JI0Ka30BOTO MpaBa, 0 3a0e3neuye cucTeMaTH3alliio 3HaHb, YCyBa€ HEOJHO3HAUHICTh
y BUKOPHUCTaHHI MPAaBOBUX KATETrOpii 1 CTBOPIOE OCHOBY Ui €(DEeKTUBHOI JOKA30BOi
nismbHOCTI. IloemHAHHS TEOPETHMYHHMX 1 MPAKTUYHUX acCMeKTiB Kiacudikaiii €
HEOOXITHUM JJIS TMIJBUILIEHHS $KOCTI MPaBO3acTOCYBaHHSA. TeopeThyHa OCHOBA
Kkinacudikaili, sKka IpyHTYETbCS Ha KPUTEPISIX JpKepesa MOXOKeHHs (IMIepBUHHI Ta
MOX1TH1 JOKa3M), 3B’SA3KY 3 MPEIMETOM JI0Ka3yBaHHs (TIPsAMI Ta HEMPSIMi), 3HAYSHHS
JUIsl CTOpiH (0OBHHYBAJIBHI Ta BUIIPaBIyBalibHI) 1 crioco0y dhopmyBaHHs (0COOUCTI Ta
pedoBi), 3abe3reuye YITKE PO3MEXYBaHHS JIOKa3iB, CHPHUAIYM TJIHOLIIOMY
PO3YMIHHIO IXHBOI TPAaBOBOI MPUPOAU Ta YHUKHEHHIO CyNepEewINBUX TIiyMadeHb. Ha
MpPaKkTUYHOMY  pIBHI  Kiacudikamis AO03BOJISIE  y4YaCHUKaM  KPUMIHAJIbHOTO
MPOBA/PKEHHSI 00’ €KTUBHO OILIHIOBATH JIOKAa3W, BPAaxOBYIOUM IiXHIO HAJEXKHICTb,
JIOTYCTUMICTh 1 JOCTOBIPHICTh, IO € KIIOYOBUM JISi BUHECEHHS OOTPYHTOBAHMX
cynoBux pimeHb. OcoOiMBe 3HAYCHHS Ma€ PO3MEXKYBAaHHSA MPSAMUX 1 HEIPSIMHUX
JIOKa3iB: SKIIO IS MPSIMUX JIOCTATHBO TEPEBIPKU JOCTOBIPHOCTI JKepena, TO
HEnpsiMi BUMAararoTh KOMIUIEKCHOTO aHaji3y Ta JIOTIYHOTO Y3arajbHEHHS, IO
MIJBUIIYE CKIAIHICTh IX BUKOPUCTAHHS, aje BOAHOYAC JI03BOJISIE BCTAHOBIIOBATH
OPOMIKHI OOCTaBMHHM, SIKI B CYKYIHOCTI MIATBEPUKYIOTh HpPEAMET JIO0Ka3yBaHHS.
[IpakTuka €BpomechbKOro cyay 3 MpaB JIOAWHU JOMOBHIOE HAI[IOHABHI CTaHIAPTH
J0Ka3yBaHHs, aKIEHTYIOYH Ha CIPAaBEAIUBOCTI CyJ0BOTO PO3TISAY, a HE JIUIIEC Ha
(dopmanpHiid momyctumocti  jgokaziB. €CIIJI Bumarae perenbHOI NEPEBIPKU
MOXO/KEHHS Ta croco0y OTpMMaHHS JT0Ka3iB, 30KpeMa HEMpsSMHUX, a TAaKOX iXHBOI
KOMITJIEKCHOI OITIHKHU 3 JIOTPUMAaHHIM MPUHITUIIIB 3MarajibHOCTI Ta PIBHOCTI CTOPIH.
Ile miakpecitoe HeoOXiaHICTH rapmonizaiii HarioHanbHX HOpM KIIK VYkpaiawm 3
MDKHApPOJHUMU CTaHAApTaMH, 0 Tepeadaydae He jwuine (GopMalibHE JOTPUMAHHS
npoliecyalTbHUX BUMOT, a ¥ 3a0e3meueHHs 00’ €KTUBHOCTI Ta HEYIEPEeIHKEHOCTI MpU

OIliHII J0Ka3iB. TakuM YWHOM, MOETHAHHS TEOPETUUYHHUX 3acaj]l Kiacuikairii, sKi
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3a0€3IMeUy0Th CUCTEMHICTh 1 TOYHICTD, 13 TPAKTUYHUMH aCIIEKTaMH, 1110 BPaXOBYIOTh

nporecyaibHl CTaHAAPTH Ta MDKHAPOIHI MPUHIUIIA, € HEOOXITHOI YMOBOIO IS
MIIBUINCHHS €(QEKTUBHOCTI JIOKa30BOi JISUIBHOCTI, CIHPHUSHHS CIPaBEIJIUBOMY
CyJIOBOMY pO3IJIsiAY Ta 3a0€3MeueHHs MPaBOCY 11 B KPUMIHAIBHOMY TPOLEC.
VY3aranpHIOOUYM 3a3HAY€HE, MOKHA KOHCTaTyBaTH, IO Cy4YacHE pPO3YMIHHA
N0Ka31B (POPMYETHCSL HA IEPETUHI TPHOX PIBHIB: 3aKOHO/IABYOTO, JOKTPUHAIBLHOTO Ta
MDKHapoHOro. KokeH 13 HUX IpOINOHY€E BIACHUM MIAXIT 10 BU3HAYEHHS M OLIHKU
JIOKa3iB, IO 3YMOBIIOE€ HEOOXIMHICTh X MOPIBHAJIBHOTO aHATI3y Ji BUSBICHHS
CHUIBHUX PUC Ta BIAMIHHOCTEH. 3 I1€10 METOO JOUUIBHUM BUAAETHCS MPEICTABUTH Y
CUCTEMATHU30BAHOMY BHUTJISIII OCHOBHI MIIXOAM 10 BUSHAUYCHHS MOHATTS «JIOKA3U» Y

KpUMiHaJIBLHOMY TIpolieci (IuB. Tabu. 1).

Ta6mun 1. ITigxoau 10 BUBHaAYEHHS JJOKA31B Y KpUMIHAJIBLHOMY ITPOIIECi

‘ Jxepesio / migxin ‘ CyTHICTH BUZHAYEHHS ‘ Karo4yoBi aknenTH
Jlokasu - ue (akTU4HI AaHi, OTpUMaHi y 3aKOHHICTb

KIIK Ykpainu nepen0aueHoMy 3aKOHOM MOPSAKY, Ha MiJICTaBl AKX |OTPUMaHHS; 3B’ A30K

(cT. 84) BCTaHOBIIIOIOTHCSI OOCTAaBUHH KPUMiHATBHOTO 13 IpeAMETOM
IIPOBAJKEHHS JIOKa3yBaHHS

JloxkTpuHAIBLHUI

Jlokasu - nuie ¢pakTHU4HI J1aHi, 0 MaloTh 3HaYeHHs |Opi€eHTalis Ha 3MiCT

(TpaguniiHui . o
JUISL CITPaBH BiloMOCTEH

BY3bKMH IiaXim)

[[Iupoxe po3ymiHHS;
BKJIIOUEHHS PI3HUX
HOCI11B iH(popMaIIii

JlokTpuHAJIBHUI Jokasu - Oynb-siKi BiIOMOCTi Mo (haKTH, HE3ATIEIKHO
(mupoxuii miaxix) [Big cmocoOy ix ¢ikcarii

. . . Crnpo0a nogonatu
Jloka3u noeqHyI0Th (PaKTHUHI JaHl + HaJeXKH1

InTerpaTuBHM CYHEPEUYHOCTI MIXK
. . JoKepena + npouecyaibHy Gopmy (MoeTHaHHS . .
miaxin ) . dbopmanizMoM i
MaTepialbHOrO Ta MPOIECYaTbHOTO ACIICKTIB) . i
3MICTOBHICTIO
Jlokasu OLIHIOIOTHCS HE OPMAIIbHO, a 3 OIJISIAY Ha
CIIPaBEANUBICTh MPOIIECY B IIJIOMY; JKOJICH JOKa3 HE
€ anpiopi HegonyctumuM. €CIIJI He nae neransHoro |[Ipioputer npasa Ha
IpakTuka €CIIJI  |Bu3HAuUEHHS JA0Ka3iB, ajie BCTAHOBIIIOE, 1110 JKO/ICH CIIpaBeJIMBUH CYI;
(ct. 6 KonBenuii) JI0OKa3 HE Ma€ Harepe]] BU3HAYCHOI Bar 1 OIiHKa OayaHc I0MyCTUMOCTI

JIOKa3iB Ma€ BiJOyBaTUCS B KOHTEKCTI i TOCTOBIpHOCTI
CIIPABEITUBOCTI CYI0BOTO PO3TIISATY 3arajioM

Sk BUAHO 3 TaONMIIl, Y Cy4acHi MpaBoOBii Haylll Ta MPAKTHULIl CHIBICHYIOTh Pi3H1

miaxoau go BusHaueHHs JokaziB. KIIK  Vkpainu 3akpimioe  dopmaibHO-
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npoliecyaibHe PO3YMIHHS, aKIIEHTYIOUH YBary Ha 3aKOHHOCTI ClTOCOOy OTpUMaHHSA Ta

3B’s13Ky (DaKTHMYHHUX JIaHWUX 13 MPEAMETOM J0Ka3yBaHHS. JlOKTpWHAIbHI KOHIICTIIIIT
JEMOHCTPYIOTh TIEBHY MOJSPHICTH: BiJl BY3bKOT'O TIIYMAuyeHHS JIOKa3iB JIMIINE SK
«(paKTUYHUX JAHUX» A0 OUIBII MKUPOKOTO MIIXOTY, 110 OXOIUIIOE OYIb-5K1 BIJOMOCTI
npo (akTH HE3aJEXKHO BiA (POPMH iX BUPAKEHHS. Y CBOIO 4epry, IHTErpaTUBHUN
MIJIX1] Tparde 00’ €HaTy 11 NIAXO0H, MIIKPECIIO0UH, 0 A0Ka3 3aBXKIU Ma€ 3MICT
(axTruni gaui), mKEpeso (HOCIH) 1 mpoiecyanbHy Gopmy.

OcobnuBe wmicre nocigae mpaktuka €CILI, ska He BCTAHOBIIOE BUYEPITHOTO
BU3HAYCHHS [IOKAa3iB, aji¢ BUMAara€ OI[IHIOBaTH iX Yy KOHTEKCTI 3a0e3reueHHs
CIIPaBEJIMBOCT1 CYJ0BOTO PO3MIAAY BiAMoBiIHO 10 cT. 6 Konpeniii. Takuit miaxina
BIJIXOJUTH BiJl HAAMIpHOTO (hopMajizMy, HaJlal0ul MPIOPUTET 3MICTY ¥ poIIl JI0Ka3iB
y 3arajbHIii OIIHII CIIPaBEIJIMBOCTI MPOIIECY.

Otxe, aHami3 TOPIBHSUIBHUX TMIJXOMIB J03BOJISIE 3POOUTH BHUCHOBOK, IIIO
CydacHa TEHJICHIIISl Y KpUMIHAJILHOMY MPOIECI MOJATae B MOCTYNOBOMY 30JMKEHHI
HalllOHAJIBHUX MIAXOAIB 13 €BPONEHUCHKUMHU CTAHAAPTAMU, JI€ KIIFOUOBUM KPUTEPIEM €

HE JIMILE JOMYCTUMICTb, a ¥ CPaBeJIMBICTh BUKOPUCTAHHA JT0Ka31B.

1.2. lln¢posi q1xepena 1oka3oBoi inGopmaii

Hacranns nuudpoBoi epu kapauHaibsHO TpaHCHOPMYBAIO MPAKTUYHO BCl chepu
CYCHIJIBHOTO J>KUTTS, 3alpOBAJWBIIA HOBI TEXHOJOTIUHI MIAXOAW Ta 3MIHUBIIH
TpaaulliiiHi criocoou B3aemoii. L{g rmobanpHa TeHAeHIIs, Oe3nepeyHo, MaE 3HAYHUI
BILUIMB 1 Ha TaKy BaXJIUBY cdepy (YHKIIOHYBAHHS CYCHUIbCTBA Ta JIEpPKaBH, SIK
CY/JIOYMHCTBO, 3ayillaloyd SIK HaIllOHAJbHI TPaBOBI CUCTEMM, TaK 1 MINKHAPOMIHI
MEXaHi3MHU  TpaBocy[as. 3okpeMa, IudpoBi3allisl CHpUSE  BIPOBAIKEHHIO
€JIEKTPOHHUX CUCTEM JIOKYMEHTOOOITY, OHJIAWH-CYAIB, HU(PPOBUX PEECTPIB, a TAKOXK
BUKOPUCTAHHIO IITYYHOTO 1HTEJEKTY JJIS aHAJI3y CyAOBOi MPAKTHKH, IO MiIBUIILYE
e(eKTUBHICTh, JOCTYMHICTh 1 MPO30pPICTh CYAOBUX TMporleciB. BmpoBamkeHHs
€JIEKTPOHHOTO JTIOKYMEHTOOOITY TeHepye YuCIeHHI HU(pOBI Cliu, SKI MOXKYTb

BUCTYIIATH JI0Ka3aMH B KpUMiHaIbHOMY cyaounHCTBI [125, c. 303].



51
VY cydyacHoMy cBiTi 1H(MOpPMAIIiITHI TEXHOJIOTII, 10 IPYHTYIOThCS Ha IHUPOKOMY

3aCTOCYBaHHI KOMIT'IOTEPHOI TEXHIKM Ta MEpeloBUX 3aco0iB KOMYHIKallli, CTalH
HEBIJI'EMHOI0 YAaCTHMHOIO CYCHUIBHOTO JXUTTS. BOHM mNpoHUKaOTh y Bcl chepu
JISUTBHOCTI, BKJIIOUAIOUM MPAaBOOXOPOHHY Ta CYJOBY, CTBOPIOIOYM HOBI MOKJIMBOCTI
s 30upaHHs, 00poOku Ta anamizy iHdopmanii. OpHak y HalllOHAILHOMY
KPUMIHAIBHOMY MPOIIECYATbHOMY 3aKOHOJABCTBI BUKOPUCTAHHSA HU(POBHUX IKEpel
70Ka30Boi 1HGoOpMAIll 3aTUIIA€TbCs 3HAYHOIO MIpOI0 HEBperyiboBaHUM. Taka
CUTYyaIlisl CTBOPIOE CYTTEBI MEPEHTKOAM s €EKTUBHOTO BIPOBAKEHHS CYyYacCHUX
TEXHOJIOT1M y KpUMiHAJbHUN TIpollec, OOMEXYHYHM iX MOTEeHIlan y 3a0e3nedeHHi
MIBUIKOTO Ta SKICHOTO PO3CIiAyBaHHS 3JI04MHIB. buibiie TOro, Ha 3aKOHOJAaBYOMY
pPIBHI HE BHU3HAYCHO YITKOT'O MiCIs IU(POBUX JKEpPET y CUCTEeMI IMPOIeCyabHUX
JOKEpeNT J0Ka3iB, IO YCKIATHIOE iX MPaBOBY KBaji(ikailiro Ta BHUKOPUCTAHHS B
CyIOBId  mpakTuli. BiJcyTHICTh HaJEXKHOTO HOPMATUBHOTO  PEryJIIOBaHHS
MPU3BOANTH JI0O HEOJHO3HAYHOTO TIYMAUYECHHS CTAaTyCy TaKUX JKepes, M0 MOXe
BIJIMBATU HA iX JOMYCTUMICTh 1 JOKA30BY CHIIy. Y 3B’SI3KY 3 IIUM IIOCTAa€ HarajibHa
norpeda B I'PyHTOBHOMY JOCIIKEHHI MUGPOBUX JHKEpEN O0Ka30BOi 1HPopMarlii 3
TOYKH 30pYy iXHBOI'O TEOPETHUKO-TIPUKIAJAHOIO 3HadeHHs. BimomocTi B JOKyMeHTax
MOXYTh (PIKCyBaTHCSA HE JIMIIE JIFOAWHOK, aje W 13 BHUKOPUCTAHHSM PI3HHX
TEXHIYHUX 3aco0iB, Hacammepen UPpoBUX. 3aBASKA CYYaCHHUM TEXHOJOTIAM
iHbopmarris (K 13 0e3MocepeHBOI0 YYacTIO JIIOJAWHHU, TaK 1 aBTOMAaTUYHO) MOXE
30epiraTucsi Ha MalIMHHUX HOCISIX — OPCTKUX JMCKAX, MArHITOONTUYHUX AMCKaX,
KapTax mam’4ri, (raen-HakomudyyBayax TOLIO, & TaKOX Yy MEPEKEBHX 1 XMapHHUX
cepenoBumax. lLle 3ymoBmwio QopmyBaHHS HOBOI Kareropii JOKYMEHTIB —
enexktponHux [123, c. 48].

Oco0MBO BaXJHMBUM € aHadi3 iX CIIBBIAHOIIEHHS 3 PEYOBHMH JOKAa3aMH,
OCKUTbKM 1MdpoBa iHPopmalliss (HaNpUKIA], EJIEKTPOHHI JIOKYMEHTH, JaHl 3
KOMIT FOTEPHUX CHCTEM, 3alHCH 3 KaMep CIOCTEePEKEeHHS un iH(opMaIlis 3 XMapHUX
CXOBHIII) YACTO MA€ yHIKaJIbHI XapaKTEPUCTUKH, SIKI BIAPI3HAIOTH ii BiJ TPaIULIIHHIX
pedyoBHX JoKa3iB. Take JOCHIIKEHHS CHOPUATHME pO3POOIIl UITKHMX KpPUTEPIiB
knacudikaririi, 30opy, ¢ikcarii Ta oliHKKA NUPPOBUX JHKEPET, a TAKOXK X 1IHTErparlii B

CHUCTEMY TPOIIECYyaJIbHUX JO0Ka3iB, IO € HEOOXITHOK YMOBOIO IS IiJIBUIIEHHS
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¢(EeKTUBHOCTI KPUMIHAIBHOIO MPOBaLKEHHS B ymMoBax nudposizamii [105, c. 301].

B. MansipoBa nuiire, 1o pevyoBi JOoKa3HW BKIIIOYAIOTh TPACOCYOCTaHIIT Ta JOKYMEHTH.
TpacocyOcrtaniii  ki1acu@iKyrOTbCsI Ha MakKpooO’€kTH (MakpopeyoBi JpKepena
JI0Ka3iB), MIKPOOO’€KTH (MIKpOPEUOBI JIKEpesa JI0Ka3iB), YJIbTPaMiKpooO’ €KTU
(YnbTpaMiKpOpeuoBl JiKepena J0KasiB), yabTpaoO e€KTH (YJIbTpapedoBli Kepelia
JI0Ka3iB), Mapao0’exkTu (MmapapeyoBl JKepena JOKasziB) 1 JIATEHTHOOO €KTH
(JlaTeHTHOpPEUOBI1 JKepena JoKa3iB). JJOKYyMEHTH, CBO€IO 4Eproro, MOAUISIOTHCS Ha
MACHMOBI, 00pa3oTBopui, ¢doTorpadiydi, KiHemartorpadivdi, BIICOJOKYMEHTH,
aylioJOKyMEHTH, €JIeKTpOorpadiuHi, €JEeKTpOHHI, rojorpadiyHi, I[JIACTHUKOBI,
KOMITbIOTepHI Ta momigokymentu [Jus.: 117, c. 258-259]. Tepmin «ynbTpa pedyoBi
JDKepena JOKa3iB» HE € CTaHJAapTHUM IOPUAMYHUM TEPMIHOM B YKpPaiHCHKOMY
3aKOHOJIaBCTBI, ajleé B KOHTEKCTI KPUMIHAJIBHOTO IMPOIECY PEYOBl JIOKa3UM — IIe
MatepiajgbHi 00'eKTH (TIpeAMETH, Ha SKUX € CJIJIU 3JI0YUHY a00 siKi Oyiu 3HAPSAIAM
3JI0YMHY), M0 MICTITh 1H(OpMaIlil0 Mpo OOCTaBUHHU, SKI MarOTh 3HAYCHHS IS
cupaBu. [lomigokymeHTn (301pHHKH) MOEJHYIOTh CYKYHHICTh OKPEMHX TEKCTOBHUX
MOBiIOMJICHh (KypHaM, Matepiaan KoHpepenmii, Web-caritn) [110, c. 80].
HaromicTh BBakaeMo, IO HACTUIBKM TJMOOKa AudepeHiiamis HEBUIIPABIAHO
YCKJIQJHIOE SIK TEOPETUYHY, TaK 1 MPAKTUYHY POOOTY 3 BIAMOBIIHUMU PEUOBUMH
JIOKa3aMH.

Ha BigMiHy BiJ pedyoBHUX JIOKa3iB, SKI € 1HJAUBIAyaIbHUMHU Ta HEMIOBTOPHHMH,
JOKYMEHTH MOKYTh BIJITBOPIOBATUCS Y BHUIJISAAI KOMiM (32 YMOBH iX HaJIEKHOTO
nporecyalbHOro O(QOpPMIICHHS), IO HE 3HMXKYE iX J10Ka30BOi IIHHOCTI. [loHATTS
«JTIOKYMEHT» SK INTYYHO CTBOPEHUH JIIOJMHOIO MaTepiaibHUi 00’€KT Hacammepen
NOB’si3aHE 3 ICHYBAaHHSM HOCIS, Ha SKOMY 3a JOMOMOTOI TI€BHOTO CIIOCOOY
3aKpilUieHa  JOKyMEeHTalbHa  iHGopmamis. Y  KpUMIHAIBHOMY  Hpoleci
MEpIIOYEProBOro 3HAUCHHs Hal0yBae came 3MICT wi€i 1H(popmallii, BIIOOpaKeHO1 Ha
MartepiaibHOMY HOCIi. BogHouac HEpiKO M0Ka30B€ 3HAYCHHS MArOTh HE JIHIIE
BIJTOMOCTI, IO MICTATHCS B JOKYMEHTI, a i XapaKTEPUCTHKU CAMOTO HOCIS — HOTO
30BHIIIHINA BUIIIS, (Di3MKO-XIMiYHI BIacTUBOCTI Too [123, c. 48]. Y kpuMiHanbHO-
nmpoliecyanbHIN Teopii peuoBUi J10Ka3 HAAUIAETHCS BIACTUBICTIO YHIKAIBHOCTI, IO

MPU3BOANTE JO BHUCHOBKY, IIO KOMii a00 BIJITBOPEHHS NIpeAMETa 3a JOIMOMOTOI0
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TEXHIYHUX 3ac00IB HE MOXXYTh OYTH BHU3HAHI PEYOBUMHM JOKa3aMH. 3aCTOCOBYIOUU

el miaxia 10 eIeKTpPOHHOI iHdopmallli, MOKHAa CTBEPKYBaTH, IO €JICKTPOHHUM
HOCIM 13 CKoOmiiloBaHOIO 1H(OpMAaIli€El0 3 OPUTIHAIBHOTO JKEpejaa HE BIAMOBIAaE
KpuTepisiMm pedoBoro nokazy [98, c. 1029]. ¥V mpomy kontekcti B. Pomantok i C.
AOnaMChKUl 3a3HAuYalOTh, 110 PEUOBHUM JOKA3 € HE3aMIHHMM, Ha BIAMIHY BIJ
€JeKTPOHHOI 1H(pOpMarlii, Ky MOXKHa KomitoBaTu Oesmiu pasiB [189, c. 143]. Taka
AyMKa MigKpeciioe (QyHAaMEHTaIbHYy BIIMIHHICTE MDK (DI3MYHUMU OO’€KTaMH Ta
M(ppoBUMH TaHUMHU Yy KpUMIHAJIBHOMY Tpolieci. PedoBuii f0Ka3, K yHIKaJIbHUN
MaTepiaibHUi 00’ €KT, HECE CIIIJIA 3JI0YMHY, SIKI HEMOXKJIMBO MOBHICTIO BIATBOPUTH,
TOAl SIK €JEKTpOHHA iH(opMallis, HaBITh MPH KOIIIOBaHHI, MOXKE BTpayaTH CBOIO
ABTCHTUYHICTh Yepe3 MOXKJIUBICTh MaHinysmii. lle Bukaukae mpobieMy BU3HAHHS
KOIKM eJNIeKTpOHHOI 1HdopMaIlli peyoBUMHU JOKa3aMU, aKe IXHS 1J€HTUYHICTD
OpUTiHATY CKJIAJHO TapaHTyBaTH, MO IMOTPeOye BIOCKOHAJCHHS MPOIECyaTbHUX
MexaHI3MIB (ikcalii Ta BUKOPUCTaHHSA LHU(PPOBUX JNAHUX Y KPUMIHAIBHOMY
MIPOBA/IKEHHI.

Y 3akoni VYkpainu «IIpo ocHOBHI 3acanu 3a0e3neueHHs KibepOe3neku
VYkpainm» 3aKpiluieHO HU3KY BIJIHOCHO HOBHUX TEPMIHIB, 30KpeMa «KiOepmpocTipy,
«K10ep3710unH», «Kibeparaka», «kibepobopoHa» Tomo [176]. Bomnouwac 'y
HaI[IOHAITBHIN MPaBOBIA CHCTEMi JOC1 BIICYTHE YITKE Ta OJIHO3HAYHE BH3HAUYCHHS
3HAYHOI KUTBKOCTI KaTeropii, 0 CTOCYIOThCS €JIEKTPOHHOI (1dpoBoi) iHDopMaIlii,
M0 YCKIAAHIOE 1 TpPAaKTUYHE 3aCTOCYBAaHHS, 30KpeMa SK JKepela J0Ka3iB y
KPUMIHAJILHOMY CYJOUYMHCTBI. Y 3B’S3Ky 3 IIUM aKTyaJIbHAM € YCBiJIOMJICHHS
cnenudiuHoi Mpupoau eneKTpoHHOI (uudpoBoi) iH(opmalli, ocobiuBocTel ii
CTBOpEHHsI, 30epiraHHs Ta TpaHcopmallii, a TaKOXX HAJIE)KHE 3aKPIIJICHHS IUX
XapaKTEPUCTHK Y HOPMATUBHO-NIPABOBHUX aKTax. Takui miaXiJx BiIKPHE MOMIMBOCTI
JUTSI TOBHOLIIHHOTO BUKOPUCTaHHS (PAKTUYHUX JaHUX y HudpoBoMy GopMarti y chepi
3nidicHeHHs mpaBocy s [36, c. 38].

dakTHYHI JaHI HE ICHYIOTh CaMOCTIHHO, BOHM 3aBXKJH ITOB’SI3aHI 3 IEBHUM
JDKepesIoM 1 HOCieM. Y CydacHid KpHUMIHAJIBHO-TIPOIIECYadbHIA HayIll BIJCYTHIH
€IMHUN TIAX1A SK 10 BH3HAYCHHS TOHSATTS JI0OKa3iB, TaK 1 JI0 KaTeropii <«mkepen

nokasiBy. OnH1 JOCHIIHUKKA TIEpPeKOHaHi, M0 (aKTUYHI BIJOMOCTI, BiOOpaKkeHi y
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CBIIUCHHSX CBIJIKIB, IOTEPIUIMX, y BHCHOBKAX €KCIIEPTIB, y MpeaMeTax YH

JTOKYMEHTaX, HEBIUIbHI BiJ IUX JpKepeda. HaroMicTh 1HIN BYEHI JOTPUMYIOTHCS
npotuiexHoi mno3uuii. KpiM TOro, HaykoBII BIIMEXOBYIOTh MOHSATTS JKepesa
JOKa3iB BIJ Oe3nocepenHiX HOCIiB (aktuyHoi 1H(opmanii. Hampuknan, vy
KJIACHYHOMY NMUCbMOBOMY JIOKYMEHT1 TEKCT CTAaHOBUTH 1H(GOpMaIli0, 3apikcoBaHy Ha
MaTepiaabHOMY HOCIi y ¢opMi OykB, 1u¢p, 3HAKIB UM CHMBOJIB, 1 1 1HpOpMAIis
Ma€ €IMHE CMUCIIOBE 3HAYCHHs. AHAIOTIYHO, u(poBa iH(OpMAaLis, 10 MICTUTHCS Yy
daiiii, po3rISAaEThCS K IITICHIHA KOMILIEKC JaHUX, SKHH TaKOK 0OMEKEHUH OHUM
(GyHKIIIOHATFHUM 1 CMHUCIIOBUM 3HaueHHSIM. BonHovac, Ha BIAMIHY Bijl TPAIUIIIHOTO
JIOKYMEHTa, BUJIaJICHHsI HaBITh HE3HAYHOI YacTUHU (aiiny (HanmpuKiaj, ogHoro 0ita)
MOKE TPU3BECTH 1O BTPAaTH WOro (QYHKIIOHATBHOI MpuAaTHOCTI. [0JI0BHOIO
BJIACTUBICTIO JOKyMEHTa SK MaTepiaJbHOro o00’€KTa € 3JIaTHICTh 30epiratu
3adikcoBaHy 1HQOpMAIliI0, JOCTYNHY JJIsI MOJAJBIIOTO CIPUUHSATTS JIIOJIMHOIO.
OTxe, JOKYMEHT HEBII €MHO MOB’sA3aHUM 13 (Pi3MuHUM HoOciem. i1 mporpamMHUX
MPOAYKTIB 1 (paililiB Taka BUMOTA BIICYTHS, OCKIIBKM 1X ICHYBaHHS HE 3QJICKUTH BIJ]
MaTepianbHOi popmu Hocls [123, c. 49].

Pazom 13 TuMm, mxepenamu (PaKTUYHUX JaHUX MOXKYTh OyTH MartepiajbHi
00’€exTH, AK1 (HI3UIHO HEMOKIIUBO 30€perTH JJIs MOJATBIIIOT0 BUKOPUCTAHHS SIK HOCIT
iHopmMmarii. Ile, 30kpema, TiIECHI YIIKOKCHHS Ha JIFOJWHI, CIIIM HACHUJILCTBA HA
TPYIIi, HIBUIKOICYBHI pedl YM cama 0OCTaHOBKA Miclis moii. Xouya Taki 00’ €KTH He
HiJJIATaloTh 30€pEKEHHIO, BIJIOMOCTI, IO BOHU MICTSTh, MOXKHa IIPOIIECYaJIbHO
3aKpIMUATH 3a AOTIOMOroto ¢oTorpadiid, 37IMKIB, CXEM YU MPOTOKOJIB. TakuMm 4uHOM,
iH(opMaIlis MepeHOCUTHCA Ha 1HII HOCIT Ta CTae NPUAATHOIO ISl BUKOPUCTAHHS Y
nokaszyBaHHi. CrienudiuHa CKIaJHICTh JOKa3yBaHHS B MPaBl MOJIATae€ B HEOOX1AHOCTI
pallOHAIBHOTO BpaxXyBaHHS €JIEMEHTIB, IKI MOXKYTh MaTH 1ppallOHAJIBHUI XapakTep
[37, c. 345]. Crarta 104 KpumiHanbHOTO MPOIECYaTBHOTO KOIEeKCy YKpainu (mami —
KIIK VYkpainn) BCTaHOBIIOE TOPSIOK CKIAMAaHHS MPOTOKOIIB, OJHAK HE MICTUTH
YITKOTO BHU3HAYECHHS CaMOT0 TEPMIHY «IpOTOKoI». lle BU3HA4YeHHs BIJICYyTHE 1 B
ctatrti 3 KIIK Vkpainu, sika npucBsueHa TIIyMadyeHHIO OCHOBHUX TepMiHIB Konekcy
[104]. B. Ipo3xa maHy KaTeropito TPAKTYeE SK MACbMOBHH MpOIECyaTbHUI TOKYMEHT,

o ciyrye s ¢ikcarii ¢pakTiB, BUSBICHUX ITi 9ac pO3CIiTyBaHHS, 13 3a3HAYCHHSIM
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oOctaBuH ix orpuMmanHs [59, c¢. 56]. OcHOBHE NpHU3HAYEHHS MPOTOKOJY TOJSTaE B

JOKYMEHTYBaHH1 JI0Ka30BOi 0a3u, sika Moke OyTH BHMKOpPHCTaHA B CyIl JJis
OOrpyHTYBaHHS MO3ULINA CTOPIH, TPUUHATTS OOTPYHTOBAHUX MPOLECYyAIbHUX PIIIEHb
1 BCTAHOBJIEHHA OO’€KTHMBHOI ICTUHM B crpaBl. KpiM TOro, mpoTrokon BiIirpae
BAXJIUBY POJIb y 3a0e3MeueHH] KOHTPOJIIO 32 JOTPUMAHHSAM MPOIECYalTbHUX HOPM,
aJpKe MOro 3MICT JI03BOJISIE MPOAHAII3yBaTH 3aKOHHICTh A1 CIIAYUX YU NPOKYPOPIB,
a TAaKOX TIEPEBIPUTH BIAMOBIIHICTH IXHBOI MISITBHOCTI BUMOTaM 3aKOHOAaBCTBa |16,
c. 27].

Otxe, mKepeso — 1e Te, M0 MOPoKye 1H(OpMAIli0 PO MEBHI 0OCTaBUHU, a
HOCIH — Te, 110 3a0e3reuye ii BimoOpakeHHs, ¢ikcallito Ta 30epekeHHs. Y MoeaHaHH]
BOHU (POPMYIOTh €JTHICTh 3MICTYy ¥ (hOpMU JI0Ka3iB, aJKe JOKa3 3aBX/IH SBJIIE COOOI0
B3a€MO3B’ 530K (DaKTMYHUX JAHUX Ta iX MpoliecyaidbHux HociiB. [Ipu npomy came
nporecyaibHi HOCIT BHUCTYNalOTh OOOB’S3KOBUM €JIEMEHTOM JOKa3yBaHHS Yy
KpUMiHaTBHOMY Tiporeci [47 , ¢. 10-11].

M.A. Iloropeubkuii BBaxkae, 10 O€3MOCEPEHIM HKEPETIOM CIIIIB 3JI0YMHY B
LIIMPOKOMY PO3YMiHHI € CYCIUJIBHO HEOE3MEeUHHI BIUIMB OCOOM, SIKa BUMHUJIIA 3JI0UHH,
0 MPOSIBISAETHCA Yy Gopmi mii un OE3MisUIBHOCTI Ta CHOPSMOBAaHWUN Ha 00’ €KTHBHY
TIHACHICTB, B3a€EMO/III0 TIPEAMETIB 1 CTaHIB, TOOTO cama mois 3imounHy. Haromicts C.
A. Illefidbep y cBOiX mpalsgx AINAINIOB BUCHOBKY PO HEAOILUIBHICTh BUKOPHUCTAHHS
MOHSTTS <«JIKEPENO JTOKa3iB» CTOCOBHO MOKa3aHb, EKCIEPTHUX BUCHOBKIB Ta 1HIINX
PI3HOBHU/IIB JOKa30BO1 iHGopMarllii. Takuil miaxia BUIAEThCSI OOTPYHTOBAHUM, aJKe
BUJ 3aBXKIW € CKJIQJ0BOI0 YAaCTUHOI POIYy, SKUM Yy I[bOMY BHUIMAJAKYy BHUCTYIIA€
Kareropis «gokas» [[us.: 123, c. 44].

[Mudposa 1HPOpMaliss HE € HOBUM PIZHOBHIOM KPHUMIHAJIBHO-IIPOLIECYATbHUX
JI0Ka31B, a BUCTYMAE JIMILIE OJJHUM 13 JKepes OTpuMaHHs BiiomocTteil. Bona HaOyBae
CTaTyCy J0Ka3y JIMIIIE 3a YMOBH, 1110 OyJie BUSIBJICHA, a ii 3MICT, BIIACTUBOCTI, O3HAKU
Yl XapaKTePUCTUKH HAJICKHUM YWHOM 3adikcoBaHi Ta oQGOpMIIEHI y BHUIJISIIL
MUCBMOBOTO YM BI3yaJIbHO-JIOKYMEHTAILHOTO HOCISI, SKHH € 3pO3yMUIUM 1
JOCTYITHUM JIJISl BCIX YYACHUKIB KPUMIHAJIBLHOTO MPpOBakeHHs. O4eBUIHO, 10 Oyb-
Akl omepallii 3 uudpoBoro iHGoOpMaIli€ro, 30€peKEHOI0 Ha EIEKTPOHHUX HOCIX,

3MIMCHIOIOTHCS BUKITIOUHO Yepe3 poOoTy 3 daiiaaMu — sK 13 6e3rmocepeiHO0I0 YUaCTIO
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JIONIWHU, Tak 1 B aBTOMaru3oBaHoMy pexumi [123, c¢. 50]. BiamoBigHo n0

Jep>KaBHOTO CTaHJApTy, (aitn BHU3HAuYaeTbes K 1HGOpMalliiiHA OJWHUIIS, SKa
(GyHKIIIOHYE 1 cipuiiMaeThes B 1iiomy [61].

TakuM YMHOM, HAYKOBO 1 MPAKTUYHO OOIPYHTOBAHIIIUM BHAAETHCS
po3MexyBaHHA I1M(poBoi 1H(MoOpMaLli SK PpI3HOBUAY (AKTUYHMX JAHUX Ta
MpolecyalbHUX JDKEpeNl 11 oJepKaHHs, 10 mnoBHImeE Bianosigae jorimi KIIK
VYkpaiHu Ta CydacHUM TEHJIEHI[ISIM JI0Ka30BOTO MpaBa.

Biamosimao mo m. 65 4. 1 ct. 1 3akony VYkpainm «IIpo aBTOpchke mpaBo i
CYMIDXHI MpaBa», IUPPOBUI KOHTEHT (eNeKTpoHHA 1HhopMallis) — 11e Oyab-sKi JaHi
YU BIJIOMOCTI B €JIEKTPOHHIA (PopMi, 110 OXOILUIIOIOTH 00’€KTH aBTOPCHKOTO IpaBa
Ta/abo CyMDKHHMX TIpaB 1 371aTHI 30epiraTucs 4u MOIMpPIOBaTUCA Y ¢opMaTi OJHOTO
a00 KUIbKOX (haiiyiB (UM iX YaCTHH), a TAaKOX y BUTJISAII 3aluCiB y 0azax JaHUX,
PO3MILIEHUX HA HOCISIX KOMIT IOTEpIB, CEpBEpax Ta IHIIKUX MPUCTPOSIX, MIAKIIOYEHUX
no wmepexi Iarepuer [62]. TobOto enexkTpoHHy Ta 1HPOBY iHPOpMAIIO
3aKOHOJIaBeIlb BBakae cMHOHIMamu [36, c. 39], oTxe, M1 METH HAIIOI pOOOTH MH
TaKoX He OyJeMo poOutu nudepeHiianii.

Y cBoeMy po3yMiHHI HOPHIAAYHOT MPUPOIN E€ICKTPOHHOTO JOKYMEHTOO0Iry y
IIJIOMY Ta y BU3HAYEHHI MOHSTTS E€JIEKTPOHHOIO JMOKyMeHTa 30kpema, 0. J[3r00a
0a3yeThCcsi HA TOMY, IO TOKYMEHT y KpUMIHAJIbHOMY TpaBi — 1€ MaTepiaibHUi (200
CJICKTPOHHUM) TpPEAMET, IO BUXOAUTH BiJI OpraHiB JEp>KaBHOI BIaJu, OpPraHiB
MICIIEBOTO CAMOBpPSAJIyBaHHS ¥ 00’€JHaHb TPOMAJIAH, MIJMPUEMCTB, YCTaHOB YU
opraHizaliii He3ajaeXHO BiJ (OpM BIIACHOCTI, IHIIUX MOBHOBAXKHUX CYO’€KTIB, Mae
HEOOX1JJHI PEKBI3UTH Ta MICTHTh 1HQOpMaIil0, siKa 3acBiauye (MiATBEPIKYye) GakTH,
M0 MalTh MIOPUIUYHE 3HAYEHHS. 3MICT TMOHATTS JOKyMEHTa SK TMpeaMeTa
BIJIIOBIJTHOIO KPUMIHAJIBHOI'O MPABOMOPYIIEHHSI PO3KPUBAETHCS YEPe3 HU3KY O3HAK
— colianbHy, pi3nyny, 1OpuAYHYy Ta GopMaiibHy. OCKUIBKU €TEKTPOHHUN JOKYMEHT
BUCTYTMA€ PI3HOBUIOM JOKyMEHTa Y KPUMIHAIBHOMY MpaBi, HOMYy NMpUTaAMaHHI Ti X
caml O3HaKu, M0 W JOKYMEHTY SIK MpEeIMETy KPHUMIHAJIbHOTO IPaBONOPYIIECHHS.
BoaHouac, 3MiCTOBHE HAmOBHEHHS KOXKHOI 3 TaKUX O3HAaK Yy EJIEKTPOHHOMY
JIOKYMEHT1 Ma€ CYTTEBI BIIMIHHOCTI, III0 BU3HAYAIOTh WOTO BUJOBY CBOEPIAHICTH SIK

OKPEMOTO TIpeaMeTa KpUMIHAIBHOTO MpaBonopyeHHs. L1 BIAMIHHOCTI 103BOJISIOTH
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BiI[CJ'IiI[KYBaTI/I 3B’SI30K CIICKTPOHHOI'O JOKYMCHTA 3 IHIIUMHA ~ €JIEMEHTaMU

KPUMIHAJIbHUX MPaBOMNOPYIIEHb, 30KpeMa — 3 00’€KTOM Ta 00’€KTUBHOIO CTOPOHOIO
Ta BCTAaHOBUTH MEXaHI3M 3allOAiSHHSA IIKOAW 00 €KTYy KpHUMIiHAJILHO-TIPABOBOI
oxoponu [43, c. 29]. HatomicTb, nporecyanbHe (JIOKa30Be) MOHATTS JOKYMEHTA, 110
BUKOPUCTOBYETHCS B KPHUMIHAJIBHOMY IPOBAJUKEHHI, CYTTEBO BIJIPI3HAETHCS BIA
KpUMIHAIBHO-TIPABOBOT0. X04a B 000X BUIAJAKaX 3aCTOCOBYETHCS TOM CaMMii TEPMiH,
MDK LIUMU TOHSATTSMU BIJICYTHIH SIK TEHETUYHUM, TaK 1 A€(IHITUBHUHN 3B’ SI30K.

Bynp-skuii qokymeHT — 11e 3adikcoBaHa Ha MarepialbHOMY HOCIi 1HbOpMaIris,
npu3HayeHa s 30epiraHHs, nepefadi Ta BUKOpUCTaHHS. OCHOBHUMH O3HAKaMU
JOKYMEHTa €: HasBHICTh HocCis 1HGopmarlii (mamip, IUTiBKa, AUCK, €JIEKTPOHHHUHN
IPUCTPIN TOINO); YITKO BH3HAUC€Ha (popMa; 37aTHICTh BHKOHYBATH 1HGOpMAIlIHHY
GyHKIIII0 B YIPABIIHCHKIN a00 1HIIIN A1SIHOCTI.

MarepiaJibHUM HOCiEM MOXke OyTh Oyab-sSikuil 00’€KT, 3JaTHUM 30epiratu Ta
BIJITBOPIOBATH 1H(OpPMAIIiIO: Tamip, IUIACTHK, Mar”iTHa CTPIYKa, ONTHYHHUMA JIHCK,
Mikpouin touto. Crnoci0 3akpirieHHs iH(opmallii 3al1eKUTh BiJl BIACTUBOCTEN HOCIA
1 Moxke OyTH TEKCTOBUM (IIUCBMOBI 3HaKW), TpapiyHUM (MAJIFOHKH, CXEMH),
aynioBi3yaslbHUM (KiHO-, )OTO-, BiJIeOTuTiBKa) a00 KoMOiHOBaHUM. Oco0IHMBE MicIe
HUHI TIOCIIAIOTh E€JEKTPOHHI JIOKYMEHTH, JJIs AKX XapakTepHa Iudposa dopma
30epiranHs iHpopMallii Ta MOKJIUBICTD ii BIATBOPEHHS Y TEKCTOBOMY, ayaio-, BiJl€o-
Yy JIPYKOBAHOMY BHIJISIl. JIOKYMEHT BHU3HAETHCS TAKUM JIMIIE TOJI, KOJIH BIH €
HOCcleM 1H(OpMaIllii, 0 Mae HOPUANYHE 3HAYCHHS, TOOTO 3/1aTHAa BCTAHOBJIIOBATH,
3MIHIOBaTU a00 MPUIHUHATH MPABOBIIHOCUHM. SIKIO MpEeIMET He MICTUTh TaKoi
iH(dopmarlii a0o MICTUTh CB1IOMO MTOMUJIKOBY, BIH HE MOE€ BBa)KaTUCA JOKYMEHTOM
y paBoBoMy ceHci. Camoi 1H(OpMaTUBHOCTI (HapuUKIiIa, y iHGopMaliiHUuX JINCTAaX,
TeJlerpaMax, 3BEPHEHHSAX TOUIO0) HEAOCTAaTHbO: 3a BIICYTHOCTI IOPUIUYHOL
3HAYYIIOCTI 11 TMpeIMeTH He Hal0yBalTh CcTarycy jAokymeHTa. HOpuanuna
3HAYYMIIICTh 1H(GOpPMAIT BHU3HAYAETHCS HASBHICTIO B HIM IOpUAWYHUX (aKTIB Ta
BIJIMOBIIHICTIO KOMIETEHIIi Ccy0’eKTa, BIA 1MEHI SKOro JIOKYMEHT BHIAHO.
[TopymieHHs: IMX YMOB CTaBUTH MiJ CyMHIB SIK IOPUAMYHY CHIIy caMoi iH(opMariii,

Tak 1 MOKJIMBICTh BU3HAHHS BIAIOBIIHOIO HOCI JOKyMeHTOM [42 , ¢. 156-157].
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Tyt TpebGa 3BepHYTH yBary, 110 €JIEKTPOHHa 1H(OpMAIlil OXOIUIIOE HE JHUIIIE

TpaJuIliiH] €JIEKTPOHHI JOKYMEHTH, (POTO-, ay/i0- UM Bifico3anucu, 30KpemMa i Ti, 1110
MOIIUPIOIOTECS Y COIIAIBHUX MEpEeKax, a i 3HAYHWA MacuB JaHUX, IOB’S3aHUX 13
(DYHKI[IOHYBaHHSIM TeJIeKOMYHIKAI[IfHIX Ta MEpeXeBUX cucTeM. MeThes, 30kpema,
npo iHdopMallio, 0 TeHEPYEThCS EJIEKTPOHHUMU 3aMUKAIBLHUMH MPUCTPOSIMHU,
OXOPOHHMMH Ta TMpPOMYCKHUMH CHCTEMaMH, IUIATDKHUMU — TepMiHATaMH,
CYYTHUKOBUMHM ¢ HaBITallliHUMU TEXHOJIOTISIMM, a TaKoX 30epiraeTbcsi y
pi3HOMaHITHHX 1HGOpMaIitHuX peectpax. Taka iH(opmallis 37aTHA MICTUTH
BIJTOMOCTi, PEJICBAHTHI MOJIl MPaBOMOPYIIECHHS. Y 3B’SI3Ky 3 IIMM BBAXA€EMO 3a
HEOOX1IHE HaJaTh eJIeKTpoHHIM (mudpoBii) iHOpMaIlii, sKa MOXXKE BHUCTYIIATH
JI0OKa30M Yy KpPUMIHAJIILHOMY TMPOBA/KEHHI, YITKE HOpPMAaTMBHE BHU3HAYCHHS Ta
3a0e3neunT po3poOKy MpoueAyp ii 30MpaHHsl, OLIHKK i MOAANBIIOr0 BUKOPUCTAHHS
[36, c. 43].

Hudposa iHpopMaliisi BUKOPUCTOBYE crelianbHy MOBY (y OiHapHii (opmi —
koMmOiHamii 1 1 0), mo6 pi3HI CUCTEMU Ta TEXHOJOTrii MOTrJu ii 1HTEpHpeTyBaTH.
Takoro 1H(popmarliero € Oynb-AKi J1aHi, M0 30€piraroThCs, MePeJaAThCs, 3UUTYIOThCA
Ta BUKOPHUCTOBYIOTHCSI MEPEKaMH, KOMIT I0TepaMH i THIIMMH MarmuHamMu. butbmicts
iH(dopMarlii peanbHOr0 CBITY MOXXHA TEPETBOPUTH Ha LUQPPOBI JaHi — aymio-,
BIJICO3aMKCIB TOLIO.

[Totik anamoroBoi iHdopmarllii € Oe3nmepepBHUM, TOA1 SIK IU(POBI daHi
«TEepPecTpUOYIOTH» BiJl OJTHOTO HAOOPY BIAOMOCTEH /10 1HIIOTrO. ['OIMHHUK € TapHOIO
utrocTpartiero nporo moHATTSA. CTpiika aHATOTOBOTO TOJIMHHUKA TMTOBUTFHO PYXa€ThCs
BIJl OJIHI€T XBWJIMHM JO 1HIIOI, HIKOJIM HE 3ynuHsAouKnch. Ha nudpoBoMy roaiMHHUKY
el nepexig He € Oe3MepepBHUM: YKCIia 3MIHIOIOTHCS MOCIII0BHO, CTPUOKONOIIOHO.
Bin HikonM He nepedyBae «MIXK» IBOMa XBUJIMHAMU — 3aBXK/IM NIOKazye abo oaHe, ado
1HIIIe 3HAYEHHS 3aBASKU OiHapHIN mpuposi uudposoi inpopmamii [255]. Ananorosi
JaHl MOXKYTh OyTH mpescTaBiieH]I (I3UYHUM CIIOCOOOM, TOMY MICTSTh TOMIJIKH Ta
«rym» (HampuKiaa, 3BYK, 110 T€HEPYEThCS CTHIIYCOM Ha BIHUJIOBIM IJiaTiBIl abo
rOJIOBKOIO MarHiTohoHa Ha HemudpoBHX KaceTHUX crpiukax). [{udposi mani, sk

IIPaBUJIO, HE MICTATh MTOMUJIOK, IIIO JO3BOJISE 1X KOITIIOBaTH O6araropasoBO Ta Maiike
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HECKIHUYECHHO JOBTIO. Komm nommika Bce X BHHHKAE, IIC 3a3BUYail IIOB'SI3aHO 3

«3aMiHOI0», KOJIW HEBIPHUIN CUMBOJI 3aMiHIOE icHyrounii [256].

[IIupoke BIpoOBaKEHHS MUGPOBUX TEXHOJOTIH SK Yy MOBCAKIACHHOMY >KUTTI,
TaK 1 B AISUIBHOCTI MPAaBOOXOPOHHUX OPraHiB aKTyalli3ye€ MpoOJjeMy BHUKOPUCTAHHS
uudposoi 1Hpopmarlii K 3aco0y JOKa3yBaHHS Yy KPUMIHAJIBHOMY MHPOBaJKEHHI. Y
IbOMY 3B’513Ky OCOOJMBOrO 3Ha4eHHs HaOyBa€ BU3HAYEHHS il cenu(iuHUX pHUC Ta
CIIBBIIHECEHHS 3 XapaKTEPHUMH BIACTHBOCTSIMHU PEYOBUX JI0KA31B.

AHasi3 HayKoOBOi JIiTepaTypy CBIMYUTH MPO BIACYTHICTH €JUHOTO MiAXOIY [0
KaTeropiajbHOTO arapary: JOCIIAHUKUA 3aCTOCOBYIOTH pi3HI TepMmiHU. Tak, JOCHUTH
NOIIUPEHUM € TIOHATTS «KOMIT'IOTepHa 1HoOpMAaIlisy», Wi SKAM y3arajibHEHO
pO3yMitOTh (AaKTUYHI JaHl, 10 CTBOPIOIOTHCSA amapaTHUMH YU MPOTPAMHUMHU
3acobamu ¢ikcarlii, oOpoOku Ta mepenaaBaHHs i1H(opMallii, a TaKOXK CYKYIHICTh
nporpaM  (KOMaHJ), TpU3HAYEHUX JJIsi  BUKOPUCTAHHI B  EJIEKTPOHHO-
OOYMCITIOBAJIbHUX MalllMHax a0o yIpaBiaiHHA HUMH. BoaHowyac y HayKoBId
JTEpaTypl TpaIIE€ThCs M TEpMIH «UUPpoBa IHPOpMALIsD», NI IKUM MalOTh Ha yBasi
1H(popmarlio y Gopmi AUCKPETHUX CUTHAIIB PI3HOI (PI3UMYHOI TPUPOIH, 3a(IKCOBAHY
Ha MAIIMHHUX HOCIAX 1 TaKy, M0 MOXE MIATBEPKyBaThu ab0 CIPOCTOBYBATH
o0CTaBUHM, SIK1 TISITAI0Th T0Ka3yBaHHIO Y KPUMIHAJILHOMY MPOBA/KEHHI.

Bapro minkpecnutu, mo nudposa iHdopmaliis GopMyeThCs, MEPEIAEThCI Ta
30epira€TbCcsi HE JIMIIE 3a JOMOMOTOI0 TPAAMIIINHUX KOMIT IOTEPHUX MPHUCTPOIB
(cucTeMHHI OJIOK, MOHITOpP, HOYTOYK TOIIO), a W 3aBASKM BHUKOPUCTAHHIO 1HIIHMX
TeXHIYHUX 3ac00iB, 30Kkpema JukTOOHIB, IUdpoBux ¢(OTO- 1 Bigeokamep,
cmapTdoniB. TakuM 4MHOM, KOMII'TOTEpHA 1H(POPMAILIiS € JIHIIE CKIAJOBOIO IUPIIOi
kareropii — uudpoBoi iHpopMallii.

O. MereneB MNOponoHye pO3rasgaTd MOpoOieMy BIAHECEHHS UQPPOBOI
iH(popMarllii 10 pedyoBHX JIOKA31B Kpi3b NPU3My MEXaHI3My 1ii (OpMyBaHHI.
Hacammepen BiH 3a3Hadae, mo 1mdpoBa iHGoOpMaIlis, Ha BIAMIHY BIJ] PEUYOBUX
JI0Ka3iB, € HeMaTepilaabHOIO Kareropieto. Bona He Mae o3Hak (Pi3nyHOI, XIMIYHOT Un
OloyoriyHoi cyOcTaHIlii, HE HAJIEKUTh JO0 XOJHOI (OpMH Marepii Ta HE MOXKe
po3riigaTtucsa K marepianbHuil 00’€ekT. [Hhopmallis He miasrae BUMIPIOBAHHIO Y

GI3MYHUX BEJIMYMHAX, HE BOJIOJIE TMPOCTOPOBUMHU XapaKTEPUCTHUKAMH, (Hi3UKO-



60
XIMIYHUM CKJIQJIOM 4YM IHIIMMU BJIACTUBOCTSAMHU peueld. MexaHi3M i1 CTBOpPEHHS

3YMOBIIIOETBCS QJITOPUTMOM, PpO3POOJIGHHM TMPOTpPaMicToM, 1 peami3yeTbes 3a
JOTIOMOT'OF0 KOHKPETHOT'O MTPOTrPaMHOro 3a0e3MeUeHHs, 10 BUCTYIA€E IHCTPYMEHTOM
¢ikcamii Ta BigoOpaxeHHsa ¢akrtiB. [lo-gpyre, BIAMIHHUM TaKOX € CEpPEIOBHILE
ICHyBaHHA pEYOBHX 1 HUPPOBUX JAO0Ka3iB. [l mepmmx BOHO Ma€ aHAIOTOBY
MPUPOSY, KA OE3MOCEePETHHO CIPUMUMAETHCS OpTaHaMH YYTTS JOAUHU. HatomicTh
nudposa iHDOpMariss GYHKIIOHYE y CIHEMiaTbHOMY HH(GPOBOMY CEpPEIOBUIII, IO
MOEHY€E TPOTrpamMHl W TEXHIUHI 3aCO0M Ta BUPAKAETHCS y BUTIISAL AUCKPETHUX
CUTHAJIB, sIK1 30€pIraloThCs Ha MAITUHHUX HOCISIX.

OT1xe, 32 CBOIM MOXOPKEHHSIM 1 32 YMOBaMU ICHyBaHHs 1udpoBa iHopmarlris
HE MOXe OyTH BITHECEHa JI0 peyoBUX Joka3iB [123, c. 49], a ckopiin 10 eTeKTPOHHUX
JTOKYMEHTIB.

EnexkTpoHHMI HOKYMEHT — 1€ JJOKYMEHT, y SIKOMYy 1H(popMalis 3a(ikcoBaHa y
dbopMi  €NeKTPOHHUX JAaHUX Ta MICTUTh OOOB’SI3KOBlI PEKBI3UTH, BHU3HAYECHI
3aKOHOJIaBCTBOM. 3aKOH PETIIAMEHTYE K CKJIAJl, TaK 1 TOPSIOK pPO3TalTyBaHHS TaKUX
pekBI3UTIB. ENEKTpOHHMII JOKYMEHT MOXe OyTH CTBOPEHMH, HaJICIaHU,
30epekeHU 1 BIATBOPEHHMM 3a JOMOMOTOI0 EJIEKTPOHHMX 3aco0iB y Bi3yaslbHIN
dopmi. Ilig BizyanbHOIO (OPMOIO PO3YMIETHCA BiOOpaKEHHS HWOTro 3MICTY 3a
JIOTIOMOT'OI0 €JIEKTPOHHUX MPHUCTPOIB 200 y BUTIISAII MANEPOBOTO HOCIS, MIPUAATHOTO
JUTSL CIPUMAHATTS JTtouHOI0 (cT. 5 3akony Ykpainu «IIpo enexkTpoHHI JOKyMEHTH Ta
€JIEKTPOHHUM JIOKYMEHTOOOI).

Ha nymky B.O. Kpuipkoi, I0IIJIBHO 3aCTOCOBYBAaTH MOHATTS «IIU(POBI
JoKEepesta 10Kka3oBoi iHGopMaIlii», 10 T03BOJISIE pO3TISAAaTH 00’ €KTH OHOTO MOPSIIAKY
— caMe MIpoliecyalibHI JpKepelia 10Ka3iB, a He (haKTU4H1 JaH1 K Taki. Y 3B’SI3Ky 3 [IUM
MPOTIOHYETHCS BUKOPWUCTOBYBAaTH 3a3HAUYCHY KaTETOPil0 IS y3arajJbHEHOTO
MMO3HAYEHHS BCHOTO MAacHBY OO0’ €KTIB, OXOIUICHHX naHuM monsTrTsMm [106, c. 301-
302]. Sx Oaummo, B.O. Kpumpka axieHTye yBary Ha pO3MEXyBaHHI TMOHSATH
«KOMIT'IOTEpHa 1H(popManis» Ta «udposa iHboOpMaris» W BU3HAYAE TEPIIY SK
CKJIQZIOBY OUIBII MIMPOKOi Kareropii. HaTomicTh, BUKOpUCTaHHS KaTeropii «IudpoBi
JpKepena ToKa3oBoi iH(opMaIlii» BUAETHCA TUCKYCIHHUM 3 OTJIsiy Ha HOpMU CT. 84

KIIK VYkpaiau. Kogekc 9iTKO po3MeKOoBYe JoKa3u sSK (aKTHYHI JaHl Ta JpKepena
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JI0Ka3iB, SKHMH € TepeadadeHl 3aKOHOM IIpolecyalibHi (GopMHU iX oOJepKaHHS

(otpumani y nependaueHomy Kopexcom nopsiaky) [104]. Takum yuHOM, MigMiHA
«baKTUYHUX JaHUX» KaTEeropielo <«JpKepenaa J0Ka30BOi 1HQoOpMAIlii» CTBOPIOE
3arpo3y METOJOJOTIYHOI TUTyTAaHMHU MK MaTepiaJibHUM 3MICTOM JI0Ka3y Ta HOro
polecyaibHO0 (PopMOIo.

Takoxx, TOHATTA «M(PPOBI Kepena a0Ka3zoBoi iHQOpMaIii» € HaaMIpHO
IIMPOKUM 1 HEJOCTaTHbO BHU3HAYECHHWM. BOHO HE [03BOJISIE YITKO BIJIMEXYBaTH
daxktuuni mani (mudpoBy iH(DoOpMaliiro) BiA mpomecyanbHux (Gopm ix Qikcamii Ta
BUKOPUCTaHHS. Y pPe3yJibTaTi BUHUKAE PU3UK OTOTOXHEHHS TaKUX PIZHOPIBHEBHX
SIBUIIL, SIK HOC1# 1H(opMarii (cMapTdoH, cepBep, kamepa), caMa nudpoa iHGopMalris
(daiinu, curHayM, 3aMrcH) Ta MpolecyaabHl JOKYMEHTH, SIK1 (PIKCYIOTh 11 BUUTYUYEHHS
a00 JOoCIHIKEHHS.

KpiM TOro, 3ampomnoHOBaH€ Yy3arajJlbHEHHs Yy BHUIJISAI KaTeropii «uu@posi
JpKepena J0Ka3oBOi 1H(opMalii» He BpaxOBY€ MIKHAPOJHUX TEHICHIIN PO3BUTKY
KpUMIHAJIBHOTO mporecy. Y Oaratbox ropucaukiisax (Hanpukian, €C uu CIIA)
HayKoBa W MpakTU4YHa JOKTpHHa Binokpemitoe digital evidence (1udpoBi gokasn)
BiZ sources of evidence (jpkepena qoka3iB), aKIEHTYIOUX Ha 3MICTI iH(pOpMaIlii, a He
Ha TIpolleCyaTbHOMY JDKeperi 11 OTpUMaHHs.

OpuriHajaoM €JeKTPOHHOIO JOKyMEHTa BHU3HA€ThCA HOT0 E€JIeKTPOHHUI
OPUMIPHHK 13 yciMa HEOOXITHUMHU PEKBI3UTAMU, 30KpeMa 3 €JIEKTPOHHUM IT1AMUCOM
aBTopa abo0 IHIIUM MIiAOUCOM, N0 Ma€ OPUAWYHY CHIY, TPUPIBHIHY [0
BJIACHOPYYHOr'0 MIANKUCY BIANOBIIHO A0 3akoHy Ykpainu «[Ipo enekTpoHHY
i71eHTUdIKaIliio0 Ta eIeKTPOHHI JOBIPYl MOCAYT». Y BUIAQJAKY HAJICUJIAHHS OJHOTO M
TOTO CaMOT0 €JIEKTPOHHOr0 JIOKYMEHTa KUIBKOM ajpecaram 4M 30epiraHHs MOro Ha
PI3HHUX €JEKTPOHHUX HOCISX, KOXKEH 13 TPUMIPHUKIB BBAKAETHCA OpUriHaIoM (4. 1, 2
ct. 7 3akony VYkpainu «[Ipo enekTpoHHI JOKYMEHTHM Ta EJIEKTPOHHHM
JOKyMeHT000ir») [191].

Tak, BepxoBuuii Cyn y IloctanoBi Bim 10 Bepecus 2020 p. (cmpaBa Ne
751/6069/19; mpoBamxenns Ne 51-1704xkm20), mocwiarounch Ha CT. 7 3aKOHY
Vkpainu «IIpo eJeKTpoHHI JOKYMEHTH Ta eJIEKTPOHHHM JOKYMEHTOOOIr» BiA

22.05.2003 p. Ne 851-IV, miaTBepauB, 110 y BUMAAKy 30epiraHHs iHpopmarlii Ha
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KUTBKOX CICKTPOHHHUX HOCISIX KOXXHHUH 3 CIICKTPOHHHUX HpHMlpHHKlB BBa’XacTbCA

OPUTIHAJIOM E€JIEKTPOHHOTO TJOKYMEHTA.

Y 3B’sa3ky 3 Buie3azHaueHuM, BepxoBuuii Cyn chopMyiIroBaB MpaBOBY
MO3UI[II0, 3TIAHO 3 SKOK MaTeplaJbHUl HOCIH — Jumiie cmnocid 30epekeHHs
iH(popMmarlli, KUl Mae 3HAYEHHS TUIBKU KOJM EJIEKTPOHHUM JOKYMEHT BHUCTYIA€E
PEYOBHM J0Ka30M. ['0JIOBHOIO OCOOJIMBICTIO €JIEKTPOHHOTO JOKYMEHTA € BIICYTHICTh
KOPCTKOI TPUB’A3KA 10 KOHKPETHOro MarepianbHoro Hocig. OIuMH 1 TOH caMuid
SJICKTPOHHUM JOKYMEHT (30Kpema, i BiJe03arrc) MOKe ICHyBaTH Ha PI3HUX HOCISX.
Bci imeHTHYHI 32 CBOIM 3MICTOM MPUMIPHUKH E€JIEKTPOHHOIO JOKYMEHTa MOXKYTb
PO3MIIAIATUCS SIK OPUTIHAIM Ta BIAPI3HATHUCS OJUH BiJ OJHOTO TUIBKH YacoM Ta
7aTor0 CTBOpeHHs. [lomyuenuii ciiguum 10 MaTtepiaiiB mpoBapkeHHss DVD-R auck 3
BiJIeO3anmMCcOM OOCTaBUH TOJ1i OyB BUTOTOBJEHUW Yy 3B’S3KYy 13 HEOOXITHICTIO
HaZaHHS 1H(OpMalli, 0 Ma€ 3HAYEHHS Yy KPUMIHAJIBHOMY HPOBA/KEHHI Ta €
MOXIIHUM Bix 1H(popmalii, mo 30epiraeTbcd Ha KOMITIOTEPlI B EIEKTPOHHOMY
BUMIsIAL y Bui (paitiB. Takum ynHOM, BepxoBuuii Cyn J1MIIOB 10 BUCHOBKY IPO Te€,
110 3aIlMCaHui Ha ONTUYHUI JUCK — HOCIH 1H(OpMalli eneKTpOHHUH (aiia y BUTIISII
BiZIC0O3alUCy € OpHUTIHAIOM (BIIOOpaKEHHSIM) €IEeKTPOHHOTO gokyMeHTta. Cyn
BCTAHOBUB, [0 €TIEKTPOHHUM (hailit 13 Bie03amucoM OOCTaBUH MOJil HA ONTUYHOMY
JMICKY € OpPUTIHAJIOM €JIEKTPOHHOT'O JIOKYMEHTA Ta BUCTYIA€ CaMOCTIHHHUM JKEPEIoM
JI0Ka31B, MOXITHUM BiJ iH(}OpMaIrii, 30epexxenoi y mupposomy dopmari [dus.: 155,
156].

KpiMm ToOro, cyaoBum opranoM VYikpaiHu (I3MUHOIO OCOOIMBICTIO TaKOTro
JOKYMEHTa BHM3HAETbCA Ta OOCTaBMHA, IO EJIEKTPOMArHiTHE ToJe sBIse co00I0
ocoOnuBy Gopmy Martepii. [HIIMMU clioBaMH, MaTepiajibHa Mpupoaa (i3UYHOTO MOJIs
J03BOJISIE BU3HATH MOr0 00’€KTOM MaTepiajibHOIO CBITY. Bulbll TOro, gaHa mo3uuis
JI03BOJISI€ BIIHOCHTH /10 €NEKTPOHHUX JOKYMEHTIB 1 KOMIT IOTEpHY JOKYMEHTOBAHY
iHpopMarllito y Oyap-sKoMy 11 CTaHi, y TOMY YMCHl U Mia yac mpuiiomy abo mepegaui

Takoi iH(opMaIlil o TeaeKOMyHIKaIlifHUX KaHadax 3B sa3ky [us.: 43, c. 30].
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Tadauus 2. BinminHocTi Mizk pedoBMME 10Ka3amMu Ta iu¢poBoo iHpopmanicro y
KPUMIHAJBLHOMY NpPoLeci

Kpurepii PeuoBi n1oka3u Hudgpora ingopmauis
. . . Hemarepianbhi gani (udposi daiimm
®opma icHyBaHHsi |MartepianbHi 00’ €KTH p e (mposi ¢ ’
3amnMcu, MeTaiaHi)
. . YHiKallbHI, 1HAUBIyaTbHI JIerKko KOMiIOIThCS Ta BiITBOPIOIOTHCS Y
InpuBinyanbHicTh , o .
00’€exTH HeoOMeKeH1H KIJTbKOCTI
Crnoci6 Cnigu 3104unHy y pedoBiid ¢popmi |[laHi, 1110 3aexarh BiJl IPOrpaMHOTO i
BioOpakeHHsA (mpeameTH, JOKYMEHTH, 00’ €KTH) |TEXHIYHOTO CepeIOBHUIIA
. . TexHiuHa nepeBipKa: KOHTPOJIb
IIepesipka Excneptuza matepiaibHOTO .. DLV .
. , HiTicHOCTI (haiiiniB, aHali3 METaTaHHUX,
aBTEHTHYHOCTI 00’exTa ..
uupoBi MANKUCH
) . [ToTpeOyroTh cremiaabHUX HOCIIB 1
. DiKCYIOTBCS Ta 30epiraroThes SK . . .
36epiranns X MPOrpaMHUX 3ac001B /i 30epiranus i
OpUTiHAIN :
aHaJ3y

Hapeneni BiAMIHHOCTI CBig4aTh, 1o IMdpoBa iHGOpMaIlisd, Ha BIAMIHY Bij
KJIACHYHUX PEYOBHX JIOKA3iB, XapaKTepU3YEThCS HEMAaTepialbHO IPHPOIOIO,
BIJITBOPIOBAHICTIO Ta B3aJICKHICTIO Bl TEXHIYHOro cepeaosumia. lle 3ymoBitoe
0COONMBI MIAXOAM JO 1ii aBTeHTH(IKalii, NpouecyalbHOro O(QOpMIICHHS Ta
30epiraHHs. TakuM 4YMHOM, NMPABOBE PETYJIOBaHHA IU(POBUX JOKa3iB NOTpedye
cnenu(iuHUX TapaHTid, COpPSAMOBAaHWUX Ha 3a0e3MEYeHHs] iX JOCTOBIPHOCTI Ta
JOMYCTUMOCT] Y KpUMIHAIBHOMY TPOILIECI.

EnexTpoHHI TOKYMEHTH MOXYTh BIJlITpaBaTH KIIOYOBY POJIb Y BCTAHOBJIICHHI
¢dakTiB, 110 MAOTh BUpIIIAIbHE 3HAYCHHS JJIi KPUMIHAIBHOI CIIPaBH, CIPHUSIOUYU
e(eKTUBHOMY pPO3CIIyBaHHIO TMPaBONOPYILIEHb, OCOOJMBO B CHUTYyalllsX, KOJHU
TpaauIliiH1 METOIN 30UpaHHS JI0Ka31B BUSIBJISIFOTHCS HETOCTATHBLO
pe3yiabTaTUBHUMH. BogHowac, TMONpW 3HAYHWKA  IOTCHIliA], BHKOPHUCTAHHS
CIEKTPOHHUX JOKYMEHTIB CYMPOBOIKYETHCS HU3KOI CYTTEBHX Mpobiaem. OaHiero 3
KJIFOYOBUX MPOOJIEM € 3a0e3MedyeHHs iX aBTEHTUYHOCTI, OCKUIbKHM €JIEKTPOHHI JaH1
MOXYTh 3a3HaBaTH MiAPOOKU, MoauPiKallii a00 3HUIICHHS, 110 YCKIJIATHIOE BU3HAHHS
iX HAJIG)KHUMH Ta JTOMyCTUMHUMHU CyI0M. JIJIsl TOTyCTUMOCTI €IeKTPOHHHUX JO0Ka3iB y
CyJIOBOMY IIpOIIeCi HEOOX1THO JOTPUMYBATUCS BUMOT II10JI0 3aKOHHOCT1 OTPUMAaHHS,
TEXHIYHOI IIUTICHOCTI Ta HaJeXKHOTO TOpsAAKYy 30upanHsa. [Ipore Ha mpakTui
BIJICYTHICTh YITKHX MPOIECyaIbHUX HOPM a00 MOPYLIECHHS MpoIeayp 300py AaHUX

4acToO MPHU3BOJATH IO BIAMOBH Cyay B iX MPUUAHSATTI. OKpiM TOro, BpaxOBYIOYH, IO
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3Ha4YHa 4YaCTHHaA CJIICKTPOHHUX OdHHX 36epira€Tbc;1 Ha 3aKOPpAOHHHUX CCPBCPAX,

BUHUKAE MoTpeda B MIDKHAPOJAHIM cHiBIpall Uil iX OTpUMaHHS Ta IHTerpaiii B
HaI[IOHATBHY CyNOBY MpakTUKy. [Ipo0nemMn yCKIaIHIOIOTHCS OOMEKEHUM JOCTYTIOM
710 TaKUX JAaHUX Ta TPYJIHOIIAMU B iX aHai31. Y 3B’S3KY 3 IIUM MOCTA€ HEOOX1THICTh
ajanTailii HaI[lOHaJbHOTO 3aKOHOJABCTBA JO CyYaCHUX TEXHOJOTIYHHUX peanil Ta
3aMo3WYEeHHS] MDKHAPOJHOTO JOCBiMy /JIsS BJIOCKOHAJIEHHS MpOLEAyp 30upaHHs,
Bepu(dikarlii Ta OIIHKKA E€IEKTPOHHUX MOKyMeHTIB [142, c. 119], a Takox oOMiHY
HeoOxigHOO iHdopmaliero. Ile MOXIMBO nMIme 3a YMOBH HaJaro KCHHS
€(eKTUBHOTO MI)KHAPOJHOTO CHIBPOOITHUIITBA, HAacAMIEpe]l NMUITXOM 3a0e3MeueHHs
MIBUAKOTO OOMIHY iHGopMalieo. 3pocTaHHs MacmTabiB  TPaAaHCKOPAOHHOT
3JIOYMHHOCTI, 30KpeMa y cdepax iH(opmarliiHoi 0e3meKu, TEPOPU3My Ta BOEHHUX
3JIOYMHIB, aKTyaslizye MOTpeOy B OMEpaTUBHIN Ta pe3yJIbTaTHUBHIM B3a€MOJII Mixk
KOMITETCHTHUMH OpPTaHaMHM PI3HMX JeprkaB. Pearyioun Ha Taki BUKJIMKH, MI>KHAPOIHA
[paBoOBa CIUIBHOTA J€Jall AaKTUBHILIE YKIAJa€e MDKBIAOMYl YTOAUM Ta CTBOPIOE
THY4YKl MeXaHi3Mu 1H(QOpMalIiHOro OOMIHY, IO JO03BOJIIE 3HAYHO NHPUCKOPUTU
OTPUMAaHHS MPOIECYyaTbHO BAXJIMBUX BIIOMOCTEH 1 3a0e3meyuTH eQEeKTUBHUMA
JOCTYIT JI0 MPABOCYII B YMOBax, KOJM TPAAuIliiiHI (HOpPMH CHIiBIIpaIll HE 3aBXKIU
BIJIIOBiIalOTh JuHaMII cydacHuX mporecis [70, c. 611].

Ha w™bkHaponmHoMy piBHI 1m@poBa epa BIIKPUBAE MOMKIUBOCTI IS
BJIOCKOHAJICHHSI TPAHCKOPJIOHHOTO CITIBPOOITHUIITBA, HAMPHUKIIAJ, Yepe3 CTBOPEHHS
eAMHUX TUPPOBUX TIATHOPM Il OOMIHY HOPUANIHOIO 1HGOPMAIIIEI0, IO TTOJIETITYE
BUpPIIIEHHS CHOpIB y THN0oOaNbHOMY KOHTEKCTi. Sk  Hacmiaok, uudpona
TpaHcopmarlisi He JHIIEe MOJEPHI3ye CYJAOYMHCTBO, a W CTaBUTh HOBI BUKIIWKH,
noB’si3aH1 3 KiOepOe3nmeKow, 3aXUCTOM MEPCOHATBHUX JaHUX Ta HEOOXIIHICTIO
rapMOHi3allii MPaBOBUX CTaHIAPTIB y pi3HUX ropucaukiisx [134, c. 821].

OOMiIH 1H(pOpMaLIEIO € BaKIMBUM IHCTPYMEHTOM Y BHUSBJICHHI 3IOYMHHHUX CXEM,
BCTAQHOBJICHHI 0C10, TPUYETHUX [0 TMPaBOMOPYIIEHb, a TaKOX Yy 3amno0iraHHi
NpoTUIipaBHii  gisubHOCTI. lle moTpedye CTBOpeHHS UITKHMX Ta €(QEeKTUBHHUX
MEXaHI3MIB CITIBMpalll SK Ha HAI[lOHAIBHOMY, TaK 1 Ha MDKHAPOJAHOMY pIBHAX. Y
3B’SI3KY 3 IIUM OCOOJMBO aKTyaJbHUM IIOCTA€ 3ampOBAKEHHS YHI(IKOBaHUX

MDKHApOJAHUX CTaHJAPTIB, sIKI periaMeHTyBa O mpoliec oOMiHY iHGOpMAIIIE Y
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chepi mpoTHIii 3IOYMHHOCTI, 30KpemMa B IudpoBoMmy cepeaopuini. [lpukiamgom

TAaKOTO  MDKHAPOJHOTO  IHCTpyMEHTa € bynamemrTchbka  KOHBEHIlSE — IPO
KiOep3JIOYMHHICTh, Bigoma TakoX sk KouBeHmis Pagu  €Bpomu  mpo
ki0ep3nounnHHicTh (Convention on Cybercrime, Council of Europe) [88], sika crtama
MEPIIMM MIKHAPOAHUM JIOTOBOPOM, CHPSIMOBAaHMM Ha OOpOTHOY 31 3JI0YMHAMHU Y
chepi IutepHery Ta KoM I0TepHUX Mepex (Kibep3nounHHicTIo). [i yXBanenus 6yi1o
3YMOBJICHE 3POCTAHHSIM KiOep3I0YMHHOCTI HanmpukiHmi 1990-X pokiB, OB’ s3aHUM 13
MacoOBMM TIOIMIMPEHHSM BUKOpPUCTaHHS [HTepHeTy. KOHBEHIIO BIIKpWINA IS
nignucanua 23 nucromana 2001 poky, a cranoM Ha kBiTeHb 2023 poky mo Hei
npuenHanocs 68 nepxkas (Ykpaina patudikyBana qokymeHT 7 BepecHs 2005 poky)
[179]. OcHoBHa meta KoHBeHIlii, BinoOpaxeHa y ii npeamOyJIi, moyisrae y 31iiCHEHHI
y3roJI’)KEHOT KPUMIHAJIbHO-TIPABOBOI MOJIITUKH, CIIPSIMOBAHOI Ha 3aXUCT CYCIUIbCTBA
BIJl KIOEP3JIOUYMHHOCTI, 30KpeMa LUISIXOM YXBaJIEHHS HaJeXHOI'0 3aKOHOJIaBCTBA Ta
PO3BUTKY MIXKHAPOHOTO CIiBpoOiTHUIITBA [253].

KouBeHiis, cnpsMoBaHa Ha yHI(QIKaIil0 CTaHAApTiB pO3CIIAYBaHHS Ta
MepECIIilyBaHHs KiOEp3JI0UHMHIB, Ma€ TakKl 3aB/IaHHA: 3a0€3MEUYUTH HaJEKHUI OanaHc
MDK Ppe3yJbTAaTUBHICTIO JISUTBHOCTI TPABOOXOPOHHUX OpPraHiB Ta TapaHTIIMU
OCHOBOIIOJIOKHUX TIPaB JIIOANHH; c(HOPMYBATH MIPABOBY i OpraHi3ailiiiHy OCHOBY JJIs
B3a€EMHOI JIOOMOTH JiepkaB y cepi kibepOe3neKku; CTBOPUTH YMOBHU JJIsi OOMIHY
JaHUMH Ta pecypcamu IMijJ Yac pO3CIiayBaHHS KiOEp3JOYMHIB; TapMOHI3yBaTH
HaIllOHAJIbHI TPABOBI CUCTEMHU Ta MOCHUJIUTH MDKHAPOJHY CHIBOPAIO y MPOTUIIT
3arposam y kioepmpoctopi [74]. KoHBeHIlisI MICTUTh YOTUPU OCHOBHI IMOHATTS, HA
AKUX 0a3zyloTbes ii MaTepiayibHI W MpolecyalibHI MOJOXKEHHS, a TAKOXK PEKOMEH1allii
3 MDKHAPOAHOI CIiBIpalll: KOMIT I0TEpHA CUCTEMA, KOMIT IOTE€pHI J]aH1, IOCTavyaJIbHUK
MOCIYr Ta eKCIUTyarauiiHi naHi. OKpiM BHU3HAU€Hb 1 MaTepiajibHUX IOJIOXKEHD,
Bypamemtcpka KOHBEHIIS MICTUTH TOJIOKEHHS IIIOJO MPOIECYaJbHOrO IMpaBa Ta
MibkHapoaHoi cmiBopami [120, ¢. 700]. 3a3HadyeHa KOHBEHIlSE BHUXOAUTH 3a MEXI
3BUYAMHOTO  MDKHApOJHOTO  JIOTOBOPY, 11O  BCTAHOBJIIOE  KPUMIHAIBHY
BIJIMOBITANBHICTG 3a KiOep3nmounHu. BoHa He JuIne BHU3HAYaeE MpolieCyalbHi
MEXaHI3MHU /I 300py €JIEKTPOHHUX J0Ka31B 1 PopMye MpaBOBI OCHOBU MIKHAPOIHOI

B3a€EMOJII1, ajie ¥ BUCTyIA€E YHIBEPCATbHOK IUIATGOpMOIO 11 OOMIHY JOCBIJIOM Ta
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OTICPaTUBHOI CITIBIIpaIll, 30KpeMa B EKCTPEHHX BHIAJKaX. 3aBISKH ISUIBHOCTI

Kowmitety 3 nutans Konpenttii po kibep3iaounnHicTh (T-CY) ta Odicy nporpamu 3
kioepznounHuocti Pagum €Bponun (C-PROC), i BIUIMB HOMIMPIOETHCS 33 MEXKI
BJIACHUX HOPM, CTBOPIOIOYM YMOBH JJI1 €(pEKTUBHOI MIXKJIEP>KaBHOI B3a€EMO/III.

Xoya Oyab-sika KpaiHa MOK€ BHUKOPUCTOBYBATH KOHBEHIIIO SIK OPIEHTHD MpPHU
(¢opMyBaHHI HalIOHAIBHOTO 3aKOHOJABCTBA, CTATyC CTOPOHM HANa€ JIOAATKOBI
MOJKJIMBOCTI: 3aCTOCYBaHHS JOKyMEHTa SK MpaBoBOi 0a3u uisi MIDKHAPOIHOT
CIIIBIIpaIll, Y4acTh y pO3pOOIi MPOTOKOIIB 1 PEKOMEHJAIM, JOCTYNI 0 Mepexi
1710JT000BUX KOHTAKTHUX IMYHKTIB, PO3IIUPEHHS B3a€EMO/IIi 3 MPUBATHUM CEKTOPOM
Ta TMPIOPUTETHUHN cTaTyc y cdepl MbKHApoaHOT miATpuMKH. [liqnucana y aucronasi
2001 poky B bymanmemTi, KoHBeHIlisi BU3HAHA KJIOYOBUM MIDKHAPOJHUM aKTOM Y
chepi mpoTHii KiGEep3TOYMHHOCTI Ta POOOTH 3 EJNEKTPOHHMMHM JOKazaMH. Ii
MOJIOKEHHSI OXOIUTIOIOTh: (1) KpUMIHANMI3ALI0 MPOTUIPABHUX JisiHb, TaKUX SIK
HE3aKOHHUN JocTyn A0 1HQopMalii, BTpyYaHHS B CHUCTEMH, KOMII IOTEPHE
axpancTBo, MOMMPEHHS AUTSIYO0I mopHOorpadii; (il) mpouecyanbHl IHCTPYMEHTH JJIs
po3ciiyBaHHsT ¥ oTpuMaHHsS UMGPOBUX J0Kas3iB; (1i1) e(deKTUBHI 3acodu
MDKHApoHO1 cmiBmparli. KOHBEHINsI mparHe MOE€IHATH MPUHIIUAI BUIBHOTO O0ITY
iHdopmariii B IHTepHETI 3 HEOOXITHICTIO HAJIEKHOTO KPUMiIHAJIHLHO-TIPABOBOIO
pearyBaHHs Ha 3JIOBXUBaHHS IU(poBUMU TexHOJoriamMu. I[Ipu 1boMy KoJIo
IPABOMOPYIIEHb Ta MOPSAIOK JOCTYMY JO0 JAaHUX YITKO OKpeclieHlI W 0a3yroThCs Ha
3aca/iax BEpXOBEHCTBA MpaBa Ta 3aXUCTy MPAB JIOAUHHU.

bynamnemrchbka KOHBEHIIST MPO KiOEp3JIOUYMHHICTE Oynna po3pobieHa Panoro
€ppomnu y cniBnpaiii 3 Kananoro, Anoniero, [TAP ta CILA 1 3anummaeTbecst BIAKpUTUM
ULl TIpUEAHAHHS Oynb-KOi JepikaBH. 3pocTaioya KUIbKICTh KpaiH — Adpukuy,
AmMepukn Ta A31icbKO-THUXO0KEaHCHKOTO perioHy aoiydaetbcs 10 KoHBeHii,
3MIIHIOIOYM CBOI CHCTEMH KpUMIHAJIbHOI rocThiii. [lep:kaBu-yyacHuui OepyThb
yugacte y pob6otri Komitery T-CY sk ujgeHu uu coocrepirayi, Mo JI03BOJISE
omiHoBaTH crTaH imruieMeHTanii KonBeniii, ¢opMyBatu J10JaTKOBI MPaBOBI
IHCTpYMEHTH Ta HajaBaTH TIAyMauyeHHs TIOJOXKEHb. Ii peamizallis TaKOX
HNIATPUMYETHCA TPOEKTaMHU 3 TMIJBUIICHHS 1HCTUTYIIHHOI CIPOMOKHOCTI, IO

koopauHytoThest Odicom C-PROC y Pymynii. Takum uywmHOM, bynanemrchka
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KOHBEHIIISI — IIe¢ OuIbllle, HDK MPOCTO HOPUAMYHUN akKT: Ie JIEBUUA MEXaHI3M

riobanbHOT criBmpaii [270].

3 ornsay Ha Ti00aNbHUNM XapakTep KiOep3JI0YMHHOCTI Ta TPYAHOIl Y JOCTYII
10 UU(PPOBHX JOKa3iB, SKI MOXYTh 30epiratucsi B IHIIUX OpUcIuKIisnx, €C
po3poouB [pyruii nonatkoBuil mpotokosn a0 KoHBeHIlT mpo KiOep3I0YMHHICTD
(CETS Ne 224). Binm 3a0esmedye MOCWJICHY CIIBOpami0 y cdepi IOCTymy 0
€JIEKTPOHHUX JOKa3iB, Mependavyaroud I1HCTPYMEHTH JUIsl HOpsIMOi B3aeMoAll 3
MoCTayaJIbHUKaMH TOCIYT 1 PEECTPaTOpaMu, MEXaHI3MH OMNEPAaTUBHOTO OTPUMAaHHS
iH(dopMarlii mpo a0OHEHTIB Ta aHWUX PO TpadiK, MOKIUBICTh MPOBEAEHHS CIUTEHUX
PO3CHiIyBaHb Ta MIBUJIKOTO pearyBaHHsS y HAJA3BUYAWHUX CHUTYaIliaX. YCl Il 3aXOAH
IHTErpOBaHi y CUCTEMY T'apaHTId MpaB JIIOJAUHHU Ta BEPXOBEHCTBA MpPaBa, BKIIOYAIOUU
3aXMCT MEPCOHABHUX JTaHuX [45, c. 189].

[TpoTOKOJ, MPONOHYE KOMIUIEKCHHI HaOlp I1HCTPYMEHTIB, CIPSMOBAaHUX Ha
BJIOCKOHAQJICHHSI MIDKHAPOAHOT CIiBIpalli Ta 3a0e3neueHHs] €epEeKTUBHOTO JOCTYITY 0
€JEKTPOHHUX J0Ka3iB. Takok, 3ampoBaKye MEXaHI3MU MpPsAMOI B3aEMOAIl 3
MOCTAa4YaJIbHUKaMU TOCAYr Ta pPEecTpaTopaMiy, IO J03BOJSE MPAaBOOXOPOHHUM
opraHaM ONEpPAaTUBHO OTPUMYBATH HEOOXimHY iH(opMamiro 0e3 3ailBUX
OIOPOKPATHYHUX MEpPemKo. 30KpeMa, BiH mependayae CHpOIeHI MpOouexypu s
OTPUMAaHHSI JJaHUX MPO aOOHEHTIB, a TaKOX 1H(OopMaIlii mpo Tpadik, MO0 € KPUTUIHO
BOXKIUBUM I iaeHTH(IKaIIi oci0, mpudyeTHUX 10 Kibep3nounHiB. Kpim Toro,
[IpoTOKON BCTAaHOBIIIOE PAMKU JJIsl HETAWHOT CHIBIIpalll B HAJI3BUYAMHUX CUTYaIlIsX,
KOJM IIBUJKE pearyBaHHA MOXE 3aloO0IrTH CEepHO3HUM HaciKaM, HaNpUKIald, Y
BUIAJIKaxX KidepaTak Ha KpUTUYHY 1H(pacTpyKTypy. i niaBUIeHHS e(PEeKTUBHOCTI
pO3CHiyBaHb JOKYMEHT TaKOX CIpHUS€ OpraHizamii CHUIBHUX MDKHApOIHUX
PO3CHIAyBaHb, IO J103BOJIAE€ 00’ €JHYBATH PECYPCH Ta EKCIEPTU3Y PI3HUX KPAiH.

VYei mi MexaHi3MH (DYHKIIOHYIOTb Y MEXaX CHUCTEMH, IO IPYHTYETbCS Ha
MIPUHLMIIAX 3aXUCTY MIPaB JIIOAUHU Ta BEPXOBEHCTBA NpaBa. [IpoTokon Haronomye Ha
HEOOX1THOCT1 JOTPUMAHHS TapaHTIN 3aXUCTy JaHUX, 30KpeMa uepe3 IMIIEMEHTAII0
CTaHJapTiB, SKi 3a0e3Me4yl0Th KOH(IMCHINHICTh, MITICHICT Ta Oe3MeKy
iHdopwmarii. Ile BkIrOYae YiTKI mpaBuiia 1010 OOPOOKM MEPCOHANBHUX JaHUX, 1X

nepejadyi MK IOPUCIUKINISIMU Ta BUKOPUCTaHHS B PO3CIIIYBaHHSX, II00 YHUKHYTH
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NOpPYIIEHb MPUBATHOCTI Ta 3J0BXKUBaHb 3 OOKY MPABOOXOPOHHHX OpraHiB. Takum

yuHoM, [pyruit JlogatkoBuii [IpoTokon cTBoproe 30anaHCOBaHUM MIAXiJ, SKUH HeE
nuiie cupusie epexkTUBHI 60poThOI 3 KIOEP3TOUUHHICTIO, ale W 3a0e3nevye 3aXucT
(yHIAMEHTAIBHUX MpaB y UHUPPOBOMY CEPEAOBHINI, BIANOBIJAIOYM CYYaCHUM

BUKITMKaM TJI00aTbHOTO Xapakrepy [267].

1.3. EnexkTpoHHi 10ka3u y KpUMiHAJIBbHOMY npoieci

[Ipontec  iHdopmaruzaiii Ta  TEXHOJOTIYHOI  MOJEpHI3aIlli  CHUCTEMH
IIPAaBOOXOPOHHUX OpraHiB 1 CyJOBOi BJIaAu peali3yeTbCs IUIAXOM IHTErparii
IHHOBAllIMHUX Ta HUGPOBUX pIlIEHb. 30KpPEMa, BIPOBAKYIOTHCS TUCTAHIINAHI
dopMaTu AOCYAOBOTO PO3CIITyBaHHS Ta CYJOBOTO MPOBAIKECHHS, 3a0€3MeUy€EThCS
MO>KJIMBICTh MPOBEACHHS MPOLECYATbHUX M1 Y BIAJAICHOMY PEXUMI, Y TOMY YUCII
3a JOMOMOIOK BiieOKOH(pepeHUid. BaxiauBuM HampsMoM € CTBOPEHHS Ta
BUKOPHCTAHHA €JIEKTPOHHOTO KPHUMIHAIBFHOTO TPOBAKCHHSA, W0 Mependadae
unudpoBy GpopMy BeaeHHs cripaBu. KpiM Toro, po3po0JiioThCsl Ta BIPOBAIKYIOTHCA
pi3HI Jep>KaBHI Ta BIIOMYi PEECTPH, 30KpeMa €IuHUN JIepKaBHUN PEECTpP CYIOBHUX
pitieHb, C€AUHUN JEpKaBHUM peecTp IOPUAMYHUX 0ci0, (i3uyHux ocio —
MIPUEMITIB Ta TPOMAACHKUX PopMyBaHb, CAUMHUI peecTp OOPIKHUKIB, peecTp 0cio,
3HUKJIMX O€3BICTH 3a OCOOJMBHUX OOCTaBUH, JEpPKABHUNM PEECTP AaTECTOBAHMUX
CYJIOBUX €KCIEpTiB, a TAKOX PEECTP METOAMK MPOBEJACHHS CYJAOBUX EKCIIEPTU3 TOIIO
[232, c. 36].

[MudpoBa Tpancopmalis CycniibCTBa, 3pOCTAHHS KUIBKOCTI KiOEp3JIOUMHIB 1,
BIJMOBIJTHO, IMIJIBUILIEHHS 3HAY€HHS LUQPPOBHX CHIAIB SK JOKa3iB, MIJKPECIIOE
notpedy B aKTUBHOMY 3aCTOCYBaHHI €JIEKTPOHHUX JIOKa3iB y  poOoTi
paBoOXOpPOHHUX opraHiB [134, c. 821].

Bignosigao 1o 4. 2 cr. 84 KIIK VYkpaimm m0o mgokasiB HajekaTh ITOKa3aHHS,
pPEYOB1 JTOKa3M, TOKYMEHTH Ta BHUCHOBKM €KCIepTiB. BapTo Takoxk 3ayBakKHTH, IO
ChOTOJIHI aKTUBHO OOTOBOPIOETHCS I OJWH, HOBHM BHUJI JI0KA3iB — EJIEKTPOHHI, SKi
noku mo He 3akpimieHi y KIIK VYkpainu. Ilpore B ymoBax uudposizaiii Ta

iHpopMaTH3allii HaIIOHAIHPHOTO KPUMIHAJIBHOTO TIPOIECYy IUTAHHS IXHBOTO
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3aKOHOJIABUOTO BPETYJIIOBaHHS CTa€ Bce OUIbIN akTyanbHuMm [79, c. 357]. Tum

Oulbllle, 110 UMBUIBHUM MpoOIlEC BKE OTPUMaB YHOPMYBaHHS JaHOi KaTeropii:
BianoBigHO A0 4.1 cr. 100 IIIK VYkpainu, enekTpoHH1 JoKa3u — Iie iHdopmallis,
3a(ikcoBaHa B €JNEKTPOHHIA (UU@poBii) ¢Gopmi, sfKa MICTUTh BIIOMOCTI PO
0o0CTaBUHM, BaXJMBI [JIs po3risiay crhpaBu. Jlo HUX HalexaTb €JIEeKTPOHHI
JOKYMEHTH (30Kpema TeKCTOBi (haiim, rpadiuni maTepianu, IutaHu, (oTtorpadii,
ayaio- Ta BiJeo3amucH), BeO-pecypcu (CallTU YU OKpeMi CTOPIHKH), TEKCTOBI,
MYJIbTHME/IIMHI Ta TOJI0COBI MOBIJOMIICHHS, METaIaHi, 0a3u JTaHWX Ta 1HII IU(POBI
BimoMocTi. 30epiraTucsi Taki JaHi MOXYTh Ha PI3HUX HOCISIX — BiJ MOPTATUBHUX
npucCTpoiB (MOOUTBHUX TenedOHIB, KapT Iam’sATI TOIIO) JIO0 CEpBEpiB, CHUCTEM
PE3EPBHOTO KOMIIOBAHHSI Ta 1HIIUX CXOBHII €JIEKTPOHHOI IH(POpMaIlii, y TOMYy YUCIi B
mepexi Inrepuer [227].

VY mnpaBoBiif AOKTpUHI CHOPMOBAHO PsJ MIAXOJIB IO IHTEpHpeTalii CyTHOCTI
MOHATTSI «EJICKTPOHHI JIOKa3W». 3Ha4YHa 4YacTMHAa HaykoBliB, 30kpema [1.0.
Anexcees-IIpomrok, O.M. bpuckosceka [2, ¢. 250]. M. HoBak [265] ta S.B. CBuctyHn
[192, c. 367] TpakTyIOTh €ICKTPOHHI JOKA3H SIK JAaHi 9 iH(POPMAIIiIO0, III0 BUHUKAIOTh
BHACTIJIOK 3aCTOCYBaHHsS IU(POBUX TEXHOJOTIH Ta BIAMOBIIHOTO MPOTPAMHOTO
3a0e3nedYeHHs 1 MOKYTh OyTH BUKOPUCTaHI B CYJIOBOMY IPOBAJI>KEHHI.

3a BusHauenHsM Jl. Ilexana, mig MOHATTAM «IU(POBUN TOKA3» CIIJ POZYMITH
00’€KTUBHI JaHi, npeacTaBieHi B udpoBiii (quckperHii) dopmi Ta 3adikcoBaHi Ha
Oy1b-sIKOMY HOCIi 1H(OpMaIlii, sIKi CTalOTh JTOCTYIMHUMH ISl JTHOJICHKOTO CIIPUHHATTS
micias 0OpoOKHM 3a JOMOMOTOI0 €JEKTPOHHO-O0UMCIIIOBaIbHUX MamuH. Ha ocHOBi
WX JTaHUX CJIA4MH, TPOKYpOp, CIHAUUM CyAAs Ta CyJ BHU3HAYAIOTh HAsBHICTH a0o
BIJICYTHICTh (DaKTiB Ta OOCTaBUH, 110 MaIOTh CYTTEBE 3HAYEHHS JJI1 KPUMIHAJIBHOIO
MPOBA/KCHHS Ta MM JIATAIOTH J0BeneHHIO [226, ¢. 259]. INapwmrok JI. B., bacucra I.
B., Adonin JI. C., llleBuumen A. B. Ta 1H. po3risgarTh UUPPOBUN JTOKa3 SK
BimoMOCTi, (hakTh yn 00cTaBuHM ((aKTHUHI JaHi), MO OTPUMaHI y nepeadadeHoMy
KIIK VYkpainu nopsnky, 30epexeni (nepemani) B O1HApHOMY BUTJISIAL, Ha SIKI MOXKHA
(OCKLIbKM BOHH BIJIMOBIAIOTh TAKUM BJIACTUBOCTSM, SIK HAJICKHICTH, IOIYCTUMICTD,
JIOCTOBIPHICTH) TMOCHJIATHCS K Ha aokasu [24, c. 18]. Ilpu yomy, iX BH3HAUYCHHS

Maike JOCIIBHO MOBTOpIOE AediHilito, HagaHy JlemapTaMeHTOM IOCTHUIIT ypsay
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Cnonyuenux IltartiB — iHpOpMallis, sika 30epiraeTbes abo nepeaaerbest y OiHapHIN

dopmi Ta Mmoxke OyTH BuKOpHcTaHa B cyai [254]. HaykoBa po6oya rpyna 3 mudpoBux
nokasiB  (SWGDE), mo o00’enHye NpelCcTaBHUKIB IPABOOXOPOHHUX OpraHiB,
HayKOBIIB 1 KOMEpUIMHHUX Oprasizauidi y cdepi nuudpoBoi KpUMIHATICTUKHA IS
PO3pOOKH MDKIUCUUIUIIHAPHUX CTAaHAAPTIB 3 BUSBJICHHS, 30€pEKEHHS Ta AHAIIZY
nmupoBUX 0Ka3iB, TaK camMO BHW3Hauae MHQPPOBI TOKa3W SK iHPOpMAIIO 3
JIOKA30BUM 3HAYCHHSM, 110 30epiraeThcs abo mepenaerhest y OiHapHiid Gopmi [1uB.:
120, c. 700].

[Ipo enexrponHi (mudpori) qoka3u Takox numyTh llemiteko B. 1O., HlemiThko
M. B. [232, c. 37], M. Mapac [262].

Enextponnuii nokas B. [leTpuk xapaktepusye sik CYKyIMHICTh JaHUX, sIKI Oynu
CTBOpPEHI, Tlepeani, oTpuMaHi abo 3adiKCOBaHi1 B €JIEKTPOHHOMY BUIJISAL 1 MOXYTh
3aCTOCOBYBATHCSI B CyAOBOMYy Tipoiieci. Jlo Takux [maHMX HajlexaTbh TEKCTOBI
JOKYMEHTH, €JICKTPOHHA KOPECHMOHACHIlIS,, 0a3u JaHUX, MYJbTUMEIINHHI 00’ €KTH
(30kpema 300paxkeHHs, BiJleoMaTepiaii Ta ayJl03alKCH), >KypHaJIU CEpPBEpIB,
MOBIJOMJICHHSI B MECEH Kep-TU1aTopmax Tomo. BiAMIHHICTh €1EKTPOHHUX JI0KA31B
BiJl TPAJMIIIMHUX TMOJSATAa€E B IXHIX YHIKAIBHHX pHCaX: ICHYIOTh BHUKIIOYHO B
mudpoBomy dopmari, [0 BUMara€ BUKOPHUCTAHHS CIEIIali30BAHOIO TEXHIYHOIO
yCTaTKyBaHHA JJIA iXHBOTO 3YMTYBaHHS Ta aHANI3y; a CXWJIBHICTh J0 Moaudikarii,
BUJIAJICHHS a00 Qanbcudikairii 3yMOBIIOE J0JATKOBI TPYIHOII B 3a0e3MedeHH]
iXHBbOT ABTEHTHUYHOCTI; MOKJIMBICTh BIJAQJIEHOr0 JOCTYNYy JO JaHUX Ta IXHE
30epiraHHs Ha cepBepax, PO3TAIIOBAHUX Y PI3HUX FOPUCAMKIIIAX, YCKIATHIOE TPOIIEC
iXHBOTO OTPUMAHHS Ta BAKOPUCTAHHS B CyJOBIM npaktuii [142, c. 121].

Y  KpUMIHAJIBHO-TIPOIECYaTbHOMY  3aKOHOJABCTBI ~ YKpaiHU  BIIHOCHHH,
MOB’sI3aHl 3 EJEKTPOHHUMH JIOKa3aMH, PEryiIOIOThCA HEJOCTaTHBO UITKO, IO
MIATBEPKYETHCSA aHAII30M CYZOBOI IPAKTUKHU, 1€ BUSBIISIETHCS BIICYTHICTh €MHOTO
MiIX0Ty 0 YHI(IKOBAHOTO BU3HAYCHHS €JICKTPOHHMX JIOKA31B Y CYJIOBUX PIIICHHSX.
30kpemMa, B OJIHUX BHUITQJIKaX €JIIEKTPOHHI JOKa3HW KBaI(PIKYIOThCS SIK «PEYOBI1 JOKa3U
HOCI1B, Ha SKMX MICTUTHCS 1H(GOPMAIIis», B IHIIUX — K «PEUOBI IOKA3H BiJ€O3aIUCIB,
po3minieHnx Ha CD-auckax», abo sik «MaTepiaind HerJIaCHUX CIIIYUX (PO3ITyKOBHUX )

A 1 J0Ka3W, TPEJCTaBJICHI Yy BUIJISAAI MOOUIBHUX TelepoHIB Ta IXHBOI
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KopecrnoHieHmii 4epe3 mecenmkep "Telegram"», um sk «pedoBl naoka3zu abo

iH(dopMmarlis, oOTpuMaHa B MpoLiecl TUMYACOBOIO JOCTYIY IO peyed 1 TOKYMEHTIB,
3okpemMa onTuyHu CD-R 1ucK 13 €IeKTpOHHUMHU JaHUMU». TakuMm YUHOM,
KOHCTaTy€EThCS BIJICYTHICTh YITKOI TEPMIHOJIOTIYHOI KOHKPETH3alli MIOA0 TaKUX
NOKa3iB. Y 3B’S3Ky 3 I[IMM BHUHUKAa€ HarajibHa HEOOXIJHICTh 3aKOHOJIaBYOIO
3aKpIIUICHHS BHU3HAYEHHS TEPMIHY «EJEKTPOHHI JIOKa3W» B KPUMIHAJIbHOMY
MPOBADKCHHI 3 METOI0 3a0e3redeHHsT HWoro yHi(pIKOBAaHOTO TIyMadeHHS Ta
3actocyBanns [[us.: 125, c. 304].

B.B. MypanoB Ta iH. miJ €JEKTPOHHUMHU JOKa3aMHU BHU3HAIOTh CYKYITHICTb
iHopMalrii, ska 30epiracThCsd B CICKTPOHHOMY BHUIJISAAI Ha OyIb-SKHUX THIAX
CJIIEKTPOHHMX HOCIIB Ta B €JIEKTPOHHHX 3aco0ax [127, c. 8, 97].

[{udpoBi 10Ka3u, sIKIi BUKOPHUCTOBYIOTHCA B CYJIOBOMY IIpOIECi, IMMOBHHHI
OiJUISIraTd peTeNbHIA aBTEHTU(IKALIT 3 METOI rapaHTyBaHHS IXHbOI JIOCTOBIPHOCTI
ta topuandHoi momyctumocti [85, c. 380]. Ilpomec aBreHTH(ikarii mepemxdadae
BCTAHOBJICHHS CIIPABXKHOCTI MOXO/KCHHS TAHUX, IXHBOT LIUJIICHOCT1 Ta HE3MIHHOCTI 3
MOMEHTY (iKcalii 10 MOMEHTY NOJaHHs B cyl. Takuil miaxiJ € HEOOXITHUM s
3a0e3nedyeHHs] HaAIMHOCTI MUGPOBUX MaTepiajiiB, TAKUX SK €JICKTPOHHI JOKYMEHTH,
MOBIJOMJICHHSI, JKypHQJIA JOCTYMY YW 1HIII 3aMUCH, OTPUMAaHI 3 1H(POpMaIIHHUX
cucteM. Jlume 3a yMOBU TMIiATBEPIKEHHS ABTEHTUYHOCTI dYepe3 3aCTOCYyBaHHS
CHeIlaji30BaHUX METOAMK, 30KpeMa KpunTtorpadiyHuX 3aco0iB, JIAHIOKKA
30epiranns nokasiB (chain of custody) Ta excrepTHoro aHamizy, Ii J0Ka3u MOXYTh
OyTH BH3HaHI CyJIOM SIK OOIpPYHTOBaHa OCHOBA JIJii BUHECEHHs IIPaBOBOTO PIIlICHHS,
10 BIJMOBIIa€ MIPUHIIMIIAM CIIPABEIJIMBOCTI Ta MPOIEeCyalbHOI 3aKOHHOCTI. OKpemMoi
yBaru 3aciIyroBye mpoOieMatuka poOOTH 3 BIPTyalbHHUMH aKTUBAMHU K JDKEPEIOM
JI0Ka3iB y KpUMiHaJIbHOMY TipoBajpkenHi [137, ¢. 160].

AHanizyrouu npoOieMH1 acleKTH, JesKl JOCIIIHUKN BBaXarOTh, 1110 LHU(PPOBUM
JOKyMEHTOM CIIiJl BBa)XAaTH HE OKPEMUU eNEeKTPOHHWM ¢aiin, SKUHA MICTUTH
BIJIOMOCTI, BaXJMBl1 JUISI KPUMIHAJBHOTO TIPOBA/PKCHHS, a (I3WUHMA HOCIH
iHdopmarlii, Ha skomMy Iied Qaitn posramoBanuid. Taka TO3UIlS OOIPYHTOBYETHCSA
TUM, 1110 CYYacH1 HOCIi MOXKYTh MICTUTH BEJUKY KUIbKICTh (DaiisiiB pizHUX (OpMATIB,

po3MipiB 1 o0O0cCAriB, ajie JHIIE OKpeMi 3 HHUX CTOCYHOThCS KPHUMIHAJIBHOTO
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npoBa/pkeHHs. Lle cTBoproe TpyaHOIII NMpu BUIYyYEHH1 iH(oOpMaIii 3 BiagaJICHUX

HOCIiB, 110 MOTpeOdye TEXHIYHUX HABUYOK 1 BIJMOBIAHOrO oOnaaHaHHs [/8, c. 239].
A. B. Kpymenunpkuii 1 A. M. Y101 HE TOTOJKYIOTHCS 3 TaKOK TMO3UIIEID 3
HACTyIHUX MMPUIHH.

[To-nepure, BU3HAHHS MAaTEPiAIBHOIO HOCII JOKYMEHTOM 3MYCUTh CTOPOHY
O0OBHHYBa4Y€HHsI OOOB’SI3KOBO BWJIy4YaTH TaKWd HOCIHA, MOCHJIAIOUHCh HAa PU3HKU
BTpaTH J0Ka3iB, a Takoxx Ha mosnoxeHHs cT. 100 KIIK Vkpainu (mmomo 30epexeHHs
PEYOBHUX JOKa3iB Ta 3amoOiraHHs iX 3MiHI YM MOMMKO/KEeHHIO) 1 4. 3 cT. 99 KIIK
VYkpainu (1070 HaJaHHS OpHUTIHATY JOKyMeHTa 10 cyay). Lle moxke cyTTeBO
OOMEXHUTH TIpaBa BJIIACHUKIB UYMW KOPUCTYBauiB HOCIiB Ha ixHe MaitHO. Tomy
3akoHonaBelb nependaunB y KIIK Ykpainu oOMexyBalibHI HOPMH, SIKI PETYIIIOIOThH
BUJIYYEHHS €JIEKTPOHHUX HOCIiB, 30KkpeMa, 4. 1 cT. 159 KIIK Ykpainu (TumyacoBuii
JOCTYH JO0 HOCIIB 3IMCHIOEThCS NUIIXOM KomitoBaHHA 1H(opMaiii 06e3 ix
BuiydyeHHs1); 4. 2 cr. 168 KIIK Vkpainu (3a00poHS€TbCS TUMYACOBE BUITYUYEHHS
€JIEKTPOHHUX CHCTEM, 1X YACTHH YM MOOUIbHMX TEPMIHAJIB, KPIM BUIAAKIB, KOJIH 1€
HEOOXIJTHO JJIs1 EKCIEePTU3H, SIKIIO HOCIH € 3HAPAIIIM YK 3ac000M MPaBONOPYILIECHHS,
a00 SAKIIO JOCTYM J0 HHOTO OOMEKEHMI BJIACHUKOM YU TOB’S3aHUH 13 MOJA0JaHHSIM
3aXHCTY).

[To-apyre, Benmuka KUTBKICTh (hailJliB HA HOCIi HE € MiJCTaBOI BBa)KaTH HOTO
JIOKYMEHTOM, OCKUIBKH JTOKa30BI MaTepiaad MOKHA BITIOKPEMHTH BiJ IHIIUX (HaiiiB
3a JIOTIOMOTOF0 CITeriaicTa abo I yac eKCIepTU3H.

[To-Tpere, HOCIi 1HPOpMALlIi HE 3aBKAU € KOMIIAKTHUMHU, 1 1X BHIIYUEHHSI MOXE
NOPYIIUTH (PYHKIIOHYBaHHS MIANPUEMCTB, YCTAaHOB YM Opradizamii, ski ix
BUKOPUCTOBYIOTh. TaKMM YMHOM, BUJIYYE€HHS HOCIS iH(opMalii, Ha IKOMY MICTUTHCS
€JIEKTPOHHUM JTOKYMEHT, Ma€ OyTHM BHHATKOBUM. Hampukiazn, ne JOIUIBHO, SIKIIO
HOCIi BUKOPHUCTOBYBABCS JJIsI CTBOPEHHS MHIAPOOJIEHOrO0 JOKyMEHTa (K 3aci0 4u
3HApAAAS TPABOIMOPYIICHHS) a00 SKIIO HEMOXXJIMBO OTPUMATH KOO JOKYMEHTa
yepe3 TexHiuHi oomexenHs [107, c. 12].

Ha miacraBi ananmizy CynoBUX pIIIEHb Yy SKUX JA€ThCS OI[IHKA €JIEKTPOHHUM
JI0Ka3aM 3a O3HAKOIO JOMYCTUMOCTI, 1[0 CTOCYIOThCS 3alKCiB PO3MOB Ha JUKTO(MOH,

Tene(OHHMX  3alUCIB  PO3MOB, B0  3amUCIB  CTBOPEHUX  CHUCTEMaMH
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BiI[GOCHOCTGpe}KGHH}I, A. AHrencHrok IIPOIIOHYE€ BHU3HAYUTHU TaKi IDKCPCIIa

OTPUMAaHHSI €JIEKTPOHHUX JIOKa31B y KPUMIHAJIILHOMY IPOBA/KEHHI: 1) eJlIeKTpOHHI
JIOKa3u HajaHi o(imiiHUMH ycTaHOBaMH a00 IIOAO0 SKUX HAJAaHO JOCTYI J0
iH(popmarlii, sika 30epiraerbcsi Ha cepBepl; 2) 3alMCH aBTOHOMHHX CHUCTEM; 3)
€JIEKTPOHHI JJOKa3u OTPUMAHI B pe3yJIbTaTi MPOBEACHHS CIAITUUX (PO3IIYKOBUX) i,
HETJaCHUX CHiguuX (PO3LIYKOBHX) Aid, TUMYACOBOI'O BWJIYUYEHHS MailHa, 3aXOl1B
3a0e3nedyeHHss ab0 3amoOLKHUX 3ax0[iB; 4) EJNEeKTPOHHI JOKa3h OTpUMaHl B
pe3yJbTaTi 3HATTS MOKa3aHb TEXHIYHUX IMPHIQIIB Ta TEXHIYHUX 3aCO0IB BIIIOBIIHO
1o crarti 245-1 KpuminansHOro nporecyanbHOro Kojaekcy Ykpainu [3, c. 214].

JlxepenmamMu TakWX JIaHUX MOXYTh OYTH BIJIOMOCTiI, OTpHUMaHI OpPraHOM
JIOCYJIOBOTO PO3CHiayBaHHs Ta 3adikcoBaHi B HHMGPOBOMY BHIJIAII, 30Kpema 3
JOKaJIbHUX KOMIT'IOTEPHUX MEpPEX, IJIo0anbHOI Mepexi [HTepHeT, a Takox
iHdopmaliiiHux 0a3 JaHUX, CTBOPEHUX PI3HUMU BIJOMCTBAMU UM CIIy>KOaMH.
Hudposuii ¢opmar ¢ikcanii OUX BIAOMOCTEH HE JMIIE NPUAATHUN IS
BUKOPUCTAHHS CIITYAM Y KPUMIHAIBHOMY TPOBA/KCHHI 3 METOH) BCTAHOBJICHHS
(dakTUYHUX OOCTaBHMH, L0 MAOTh 3HAYEHHS JJIS PO3CIITyBaHHS, ajie ¥l JT03BOJISE
MEePEBIPUTH iX TOCTOBIPHICTH, TOBHOTY, BHSIBUTH HASIBHICTh YW BIJCYTHICTH 3MiH,
CIIOTBOPEHb 200 YACTKOBOT'O 3HUIIICHHS IIEPBUHHUX JAHUX.

Jlanmror 30epiraHHs MIATBEPKYE IUIICHICTh J0Ka3y [245]. JlokymeHTallis
JaHIora 30epiraHHs CIOy>XHUTh TPbOM OCHOBHUM IIUISIM: CTaBUTH BIJAMOBIAHI
3alUTaHHsS MO0 JIOKAa31B aHAMTHYHIA Jlaboparopii, BecTd OOJIK JaHIIOra
30epiranHs Ta JOKYMEHTYBaTHU, IO 3Pa30K/IO0Ka3u  OOpOOJSIMCS  JIMIIE
YIOBHOBAXXEHUM IEPCOHAJIOM 1 He Oynu gocTymHi s (anbcudikamii mepes
JTOCIIDKEHHSIM (eKcrepTa, cyay). Tomy BKpail BaKIMBO, 00 JI0Ka3u OyJIu 3aXUIICH]
710 HEeCaHKII0HOBaHOTO BTpy4aHHs [260]. B inmomMy Bunaaxky goka3u MOXYTb OyTu
HETIPUUHATHUMHU B CyAl, IO MPU3BEIE 10 CEPUO3HUX MUTAHb MO0 iX JIETITUMHOCTI,
IUTICHOCTI Ta TPOBEACHOTO mAociipkeHHs [272]. Jlanmror 30epiraHHss TOBHHEH
JOKyMEHTYBaTH KOXHY TMepenady 3 MOMEHTY 300py JOKa3iB BiJl OAHIET 0coOH 0
1HI101, 100 BCTAHOBUTH, IO HIXTO IHIIMK HE MIT OTPUMATH JOCTYII JI0 IUX JTOKa3iB
a00 BOJIONITH HUMHU 0e3 J103BOTy. X0oua HEMae 0OMEXEHb 100 KUTBKOCTI mepesay,

BKpai BaXJIMBO 30€PErTH IO KUIBKICTh SIKOMOTa HIKYOIO [244].
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Kpuminanbauil nponecyaibHuil KOJIEKC YKpaiHu He nependayae CreriaibHOro

NOPSAJIKY 3aCTOCYBAHHS €JIEKTPOHHUX J0Ka3iB, HATOMICTh, HAyKa PO3po0Jisie TEopPito
CJICKTPOHHMX JIOKAa3iB, CIIMPAIOYUCH Ha Taimy3eBuid miaxifa. Lle mosiCHIoEThCS TUM, IO
B KpUMIHAJIBHOMY IpOILIEC] €1eKTPOHHI J0Ka31 MOYald BUKOPUCTOBYBATHCS MI3HIILIE,
HIK y TOCIOAApChbKOMY YW IUBLIbHOMY. [IpoTe, BpaxoByrouH, 110 B OCHOBI TAaKUX
JIOKa3iB JieXaTh 3arajbHi IUGPOBI TEXHOJIOTII, 1€ BIAKPUBAE MOKIUBICTH IS
CTBOpPEHHS €IMHUX MDKTady3eBUX MPaBUI iX 3aCTOCYBAaHHS B YCIX BHUJAX CYJOBOTO
nporecy [134, c. 821].

Ha nymky A. KpmkanoBcbkoro, ¢hi3udHi 0COOJIMBOCTI €NEKTPOHHOI 1HhOpMAIii,
30KpeMa 11 CHpUMHSTTS JIMIIE TICIs TEPeTBOPEeHHA Yy (opMy, IOCTYIHY s
JIIOJICBKUX OPTaHiB UyTTiB, a TaKOk 00’ €KTUBHA IOTpeba dikcarrii miei iHGopmarii Ha
MaTepiaiIbHOMY HOCIi, 3yMOBIIOIOTb MOXJIMBICTh BH3HAaHHA TaKOro HOCIS 3
€JIEKTPOHHOI0 1HQOpPMAIIIEI0 PEYOBUM JIoKazoM. lle MOXJIHMBO 3a yMOBHU, IO
iH(popmarlis BignoBigae xoya O 0OHOMY 3 KpUTEpIiB, BU3HAUEHHUX y YacTHHI 1 cTarTi
98 KIIK Vkpainu. Ilpu komitoBaHHI €JIE€KTPOHHOI 1H(opMmalii JomycKaeTbes ii
OaraTopa3zoBe BIATBOPEHHs Ta BHECEHHS 3MiH, alie 1€ HE BBA)XKA€THCS BH3HAYAILHUM
dakTopoMm. AmKe 3MiHW, HaBMHCHI YM BUIAJIKOBI, MOXYTh BHHUKATH 1 TiJ dYac
KOMIIOBAaHHSA CHiAIB, SKI HE € eJIEKTPOHHOI iHdopMalli€r. [IeHTUYHICTh MiX
OPUTIHAJIOM 1 KOMI€I € OJHUM 13 aCHeKTiB, IO ITUIATal0Th MEPEeBIPIll Ta OIIHII
JI0Ka3iB, ajJie¢ BOHA HE MOXE OYTH BHPIIIATLHUM KPUTEPIEM y BU3HAYEHHI, YU MOXE
KOIis MarepiaibHOro abo HeMaTepiaIbHOrO 00’€KTa BBAXKATUCS PEUOBUM JOKA30M
[98, c. 1029].

Koneris cygaiB Ilepmoi cynoBoi manmatu KacamiitHoro KpuMiHaJIbHOTO CYAY
BepxoBnoro Cyny, posrasHyBum crpaBy Ne 498/582/18, wnaromocuna, uio
OTOTOXKHEHHS €JIEKTPOHHOTO JI0Ka3y sIK 3aco0y JOKa3yBaHHs 3 MOro MarepialbHUM
HOCIEM € HEOOIPYHTOBAaHHMM, aJDKE OCOOJHMBICTIO €JIIEKTPOHHOIO JIOKYMEHTa €
BIJICYTHICTb YITKOI 3aJIEKHOCTI Bij MeBHOTO (izumuHoro Hocis [152]. Bianmosigao 10
nosiokeHb MyHKTy | wactuau 2 ctarti 99 KIIK Ykpaiam, 70 JOKYMEHTIB MOXYTh
BITHOCUTHCS Marepianu (oTo-, 3BYKO- Ta BIJIE03alUCIB, a TaKOX IHIII HOCIT
iH(dopmarlii, BKIIOYHO 3 €IeKTpOHHUMHU. 3rigHo 3 vactuHow 3 crarti 99 KIIK,

OpI/ITiHaHOM CIICKTPOHHOI'O JOKYMCHTA BBAKACTHCSA Horo BiI[O6pa}K€HHSI, JKC Mac€
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TaKy XK OpuIu4Hy CHIY, K 1 cam JOKYMCHT. Takum YUHOM, OTOTOXHCHHI

CJIGKTPOHHOTO JIOKa3y SIK 3aco0y JOKa3yBaHHS 3 HOro MaTepialbHUM HOCIEM €
HEOOTIPYHTOBAHHUM, aJ)Ke€ EJICKTPOHHUH MTOKYMEHT XapaKTepU3YEThCs BiJCYTHICTIO
YiTKOT IPUB’S3KK A0 MeBHOro ¢izuuHoro Hocis. IlocranoBoro O0’e€qHaHOl manaru
Kacamiitnoro kpuminaneHoro cyay BepxoBroro Cyny Big 29 Oepesnst 2021 poky y
cupaBi Ne 554/5090/16-k (npoBampkenns Ne 51-1878 kMo 21) Oyno po3’siCHEHO
MOPSIJIOK OIIHKK €JICKTPOHHUX JO0Ka3iB Ta IXHBO1 JonmyctumocTi (tm. 30-34) [158].

O.B. CipeHko MpOMOHy€e pO3TISAATH EJIEeKTPOHHI JOKa3u (aHAJIOTIYHO M0
CJIEKTPOHHUX JOKYMEHTIB) $IK JaHl NpO OOCTaBUHU, IO MAalOTh 3HAYCHHS IS
KpUMIHAJIBLHOTO MPOBAKCHHS, K1 ICHYIOTh Y HeMaTepialibHii (opMi Ha TEXHIYHOMY
HOCIT YM B KaHalll 3B 53Ky, a iX CIIPUUHATTS Ta aHaJI13 MOXJIMBI JIUIIE 32 JIOTOMOTOI0
TeXHIYHUX 3ac00iB 1 mporpamHoro 3aoOesmedeHHs [196, c. 211]. €.C. XuxHAK
3a3Hayae€, 110 EJIEKTPOHHUN JOKYMEHT — 1€ Oynb-sfika iH(opmamis B €JIeKTPOHHIM
dbopwmi, 30epexeHa Ha creliaJbHUX TeXHIYHUX 3aco0ax. HaromomryeThes, 1o Takuid
JOKYMEHT He Mae (Pi3uyHoi PopMHU ICHYBaHHS. 3a CBOEIO MPUPOJIOI0 EIEKTPOHHUN
JOKYMEHT € HeMaTeplaJIbHUM 1 30€pIiraeTbCsi Ha TEXHIYHUX HOCIAX, IO 3YMOBIIIOE€
Horo 3aJIeKHICTH Bij IuX 3aco0iB [225, ¢. 81-82].

3 ypaxyBaHHAM HOpM 3akoHy Ykpainu «[Ipo enexkTpoHHI JOKyMEHTH Ta
EJIEKTPOHHUM JTOKYMEHTOOOIr», TOMyCTUMICTh €JIEKTPOHHOTO JIOKYMEHTa K JOKa3y
HE MoOXe OyTW BIIXWICHA JHUIIe 4Yepe3 Moro enekTpoHHy ¢opmy, 110
MIITBEP/KYETHCA YaCTUHOK 2 cTaTTi 8 mporo 3akoHy. BiamoBigHo mgo crarti 7
3aKoHy, SKILO €NEeKTPOHHUHN TOKYMEHT 30€epiraeThCs Ha KUIbKOX HOCISX 1H(OpMaIlii,
KOXEH 13 TAKUX MPUMIPHUKIB BBAXKAETHCSI OPUTIHAIOM. TaKMM YMHOM, OAMH 1 TOM ke
€JIEKTPOHHUM JOKYMEHT MOKE€ ICHYBaTH Ha PI3HMX HOCISIX, HpU LBOMY BCI
€K3EMIUISIPH, 1IEHTUYHI 32 3MICTOM, BU3HAIOTHCSI OpPUTIHATIAMHU, BIIPI3HAIOUHCH JIMILIE
JaTOI0 T 9aCOM CTBOPEHHSI.

[lutanHs MATBEPKEHHS OPUTIHAIBHOCTI EJIEKTPOHHOTO JOKYMEHTa MOXKE
BUPIIIYBAaTHCS 0CO00I0, SKa WOro CTBOpWJIA, HANPHUKIAJ, IUISXOM OOYHCIICHHS
KOHTpOJIbHOT cymu dainy um karaimory (CRC-cyma, hash-cyma) 3a momomororo
CHEIIali30BaHOT0 TMPOTpaMHOro 3abe3medeHHs. Y pa3l HEO0OXITHOCTI MOXKYTh

POBOJUTHUCS  CHEIlalibHl  JOCHIDKCHHS JIJIS  BCTAHOBJIICHHS  aBTCHTHYHOCTI
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nokymeHnrta [[us.: 73, c. 1003]. Takoi mo3wuilii IOTpUMYyeThCS 00’€IHaHA TajaTa

Kacamiitnoro kpuminansHoro cyny BepxoBHoro Cyay y cBoiii moctaHoBi Bif 25
BepecHs 2023 poky y crpasi Ne 208/2160/18 [157].

VY mnocranoBi KacauiiiHoro kpumiHaibHOro cyay BepxosHoro Cyny Bia
06.02.2024 y cripai Ne 645/6247/16-k HaBeA€HO OPIEHTOBHUM NEPENIK €IEKTPOHHUX
nokaziB. BepxoBHuii Cya BH3HA4uMB, 11O EJEKTPOHHI JOKa3u — e 1H(opmalis,
MpeacTaBiIeHa B €NEKTpOoHHINM (uudposiii) ¢opMi, siKa MICTUTH BIAOMOCTI PO
0o0CTaBWHM, 110 MAalOTh 3HAYCHHS JUIA KpUMIHAIBHOI crmpaBu. J[o Takux moOKa3iB
HaJIeXaTh €JIEKTPOHHI JOKYMEHTH (30KpeMa TEeKCTOBI, rpadiuHi, mianu, Gororpadii,
BiJICO- Ta ayaio3allUCH TOINO), BeO-CAaTH YW 11X OKpeMi CTOPIHKH, TEKCTOBI,
MYJIBTUMEIIMHI Ta TOJIOCOB1 MOBIJOMIJICHHS, METaJaHi, 0a3u JaHWUX, a TaKOX 1HIII
udposi gani. 11 gaH1 MOXKyTh 30epiraTrucs Ha PiI3HUX HOCIAX, TAKUX SK MMOPTATUBHI
npUCTpoi (MOOUIBHI TeNePOHU, KAPTH MaM’ STl TOIIO), CEPBEPHU, CUCTEMHU PE3EPBHOIO
KOIIOBaHHA a00 1HII MiICIs, NpU3HAuYeHl s 30epexeHHs 1HpopMaulii B
CJIICKTPOHHOMY BHTJISI/II, BKIIFOUHO 3 Mepexero [nTeprer [154].

Bignosizno go wactuH 1 1 3 crarti 99 KIIK Vkpainu, Bepxosnuit Cya
MiKPECInB, 110 3 ypaxyBaHHSIM IMOJOXEHb 3akoHy Ykpainu «lIpo emexkTponHi
JOKYMEHTH Ta €JIEKTPOHHUU JOKYMEHTOOOIr», €JEKTPOHHUU JOKYMEHT HE MOXeE
OyTH BHU3HAHMM HEAOMYCTUMUM SK JIOKa3 JMIIEe uepe3 Te, IO BiH ICHYE B
eICKTpOHHIK  (opMi, SKIIO WOro BHKOPHCTAHHS  BIJINOBIIA€  3aBIAaHHAM
KpUMiHaJIbHOTO TpoBapkenns [73, ¢. 1005-1006].

KpuminanpHO-TIpoIieCyaibHEe  3aKOHOJABCTBO  YKpaiHWM, 3  ypaxyBaHHSM
npakTukd BepxoBHoro Cyay, BCTaHOBIIOE€ HACTYMHI BHMOTH 0 €IEKTPOHHHX
JI0Ka3iB: BIH Mae OyTH OTpUMaHUM BIAMNOBIAHO 10 TmOpsaky, BuzHaueHoro KIIK
VYkpainu (4. 1 ct. 86). HeoOxi/1Ha HasIBHICTh OpUTIHATY €JIIEKTPOHHOrO JOKa3y, SIKUN
noeanye iHdopmarliio B udpoBoMy (hopmari Ta MaTepiadbHUM HOCIH, IO € PEUOBUM
nokazoM. OpuriHaJIBHHI HOCIM, Ha SKOMY CTBOPEHO UM OTPUMAHO iH(OpMaIIifo,
MICTUTh MeTaiaHi, cHOpMOBaHI MPUCTPOEM CTBOPEHHS YW OTPUMAHHS, a TAKOX
BUJAJIeHy uu 1HIY iHGopmaiiro. MeTagaHi € HEBIJ €MHOIO YaCTHHOIO JOKa3y,
JI03BOJISIIOYM  3aXMCHHUKY, €KCIEepTy YW CHEIIaTICTy MEepeBIPUTH OPHUTIHAIBHICTD

HOCis. BiCcyTHICTh MeTalaHMX YCKIIQJHIOE TakKy IMEpeBIPKY, MOPYUIYIOYH MPaBO Ha
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3aXMCT 1 YHEMOXKIIUBIIIOIOYM MPU3HAYCHHS eKcnepTu3. 3rigHo 3 1. 3.16 Incrpykiii

MIO Vkpainu Ne53/5, nns ineHtudikaliiHUX 3aBJaHb KOMIT'IOTEpHA TEXHIKa
HAJIA€ThCSI B TIOBHOMY KOMIUIEKT1 (CUCTEMHUN OJIOK, IHCTAISIIMHUN JUCK, KaOen,
npuHTEp), a Oyap-aKl Aii 3 HEWw J0 eKcnepTusu 3abopoHeHi. Ekcneprtuza
MIPOBOJIUTBCS B MEXaX KOMIUIEKCHOI KOMIT IOTEPHO-TEXHIYHOI Ta TEXHIYHOI
EKCIIepPTH3M JOKYMEHTIB 3a HasBHOCTI OpHriHaibHOTrO (ailny. BumyueHns ta ormsin
TEXHIKM 3JIMCHIOIOTBCA 3a YYacTIO CHelialicTa 3 KOMIT IOTEPHO-TEXHIYHUX
nociipkeHs [168]. YV mporokosiax uu iXHIX J0AaTKax, J¢ 3raJy€eThCs CICKTPOHHO-
udpoBuil T0Ka3, HEOOXIAHO YITKO BKAa3aTW TEXHIYHUN MPUCTPIM, Horo cepiitHuit
HOMEp, TMporpamMHe 3a0e3MeuUeHHs Il CTBOPEHHSI Y OTpUMAaHHS JO0Ka3y, a TaKOX
nporpamMHe 3a0e3nedeHHs JUisl HOTO Meperisiny. XapakTepuCTUKUA HOCIs (HampuKiIa,
tun Kaptu mam’sati: microSD, SDXC, SDHC, SDUC i3 pisaumu mmHamu UHS) Ta
Horo cepiiiHuil HOMEpP TaK0XX MarOTh OyTH 3a3HAY€H1 JJIsI YHUKHEHHS HECYMICHOCTI
Ta 3a0e3MeueHHs] KOpeKTHOro aoctyny. BignmoBigno no 4. 3 ct. 99 KIIK, cTtoponu
MPOBA/XKEHHS, TOTEPNUIMI YU MPEACTaBHUK IOPUIUYHOI OCOOM IMOBHMHHI HaAaTH
opuriHai JokyMeHTa. OpuriHajIoM €JIEKTPOHHOTO JIOKYMEHTa € Horo 1mudpose
BIJOOpa)KEHHs, SKE Ma€ TaKy X IopuanuHy cuiy. [lobiToBa Komist HOCIA, IO
BIITBOPIOE KOXKEH OIT OpHUTiHAIy, TAaKOX MOXE BBAXKATHUCS OPUTIHAJIOM 33 YMOBU
HAJIEXKHOTO KomitoBaHHA. 3rimHo 3 4. 4 cr. 99 KIIK, nyGmikatu ym xomii
KOMIT'IOTEPHUX JAaHUX, BUTOTOBJEHI CIIT4UM a00 TPOKYpOpOM 3a YYacTiO
CHelliagicTa, BU3HAIOTHCA CYAOM SIK OpuriHain. 3akoH Ykpainu «IIpo enekTpoHHI
JOKYMEHTH Ta €JIEKTPOHHUN JOKyMeHTooOir» (cT. 1, 6, 7) BHU3Hadae, IO
€JIEKTPOHHUM TOKYMEHT MOTpeOy€e 000B’I3KOBUX PEKBI3UTIB, 30KpeMa €JIEKTPOHHOIO
OIAOUCY YU TEYaTKH, SIKI MIATBEPIXKYIOTh HOro aBTeHTHYHICTh. Komisi AOKyMeHTa,
OTpMMaHa LUISIXOM NOOITOBOrO KOIIOBAaHHA a00 3 HAKJIAAaHHSAM €JIEKTPOHHOIO
HIJNKCY  CIIeIialicToM, BH3HA€ThCsA JikicHOO [165]. Enextponnuit  mimgmuc,
BimmoBimHO 10 3akoHy «[Ipo emekTpoHHY imeHTH(IKAII0 Ta EIEKTPOHHI JOBIpUi
MOCIIyTH», MICTHTHh JaHl MPO aBTOpa, JaTy, Yac CTBOPEHHS Ta HAJAE€THCS JIMIIE
YIOBHOBaXCHUMH HanaBadamu mociyr. [Ipaktuka BepxoBnoro Cymy (moctaHoBu
Bim 28.12.2019 Ne922/788/19, Bim 11.06.2019 Ne904/2882/18, Bim 24.09.2019
Ne922/1151/18, Big 16.03.2020 Ne910/1162/19) migkpeciroe, MO PO3APYKIBKH UM
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xomii 6e3 CIICKTPOHHOI'O HiIII'[I/ICY HC BBAKAKOTLCA CIICKTPOHHUMHN NOKYMCHTAMU 1 HE

MalOTh IOPUAMYHOI CHJIM SIK JIOKa3W, OCKIJIbKM HE BIAMOBIJAIOTH BUMOTaM 3aKOHY
«IIpo enexTpoHHI JOKYMEHTH Ta €JICKTPOHHUI TOKyMEHTOO0Ir.

BignoBimno mo0 u. 7 cr. 99 KIIK Vkpainu, cTopoHa KpUMIHAJIBLHOTO
MPOBA/PKCHHSI Ma€ 3a0€3MEeYnTH 1HIINA CTOPOHI MOXKIIMBICTH O3HAHOMIIEHHS a0o
KOITIFOBaHHS OPUTIHAIIB IOKYMEHTIB, IKI BAKOPHCTOBYIOTHCS JUIsl JOBEACHHS (DAKTIB
y BCTaHOBJIEHOMY 3aKOHOM MOpsAKy. 3rizHo 3 4. 12 cr. 290 KIIK, y pa3si
HEBIIKPUTTSI CTOPOHOIO MaTepiaiiB BIAMOBIAHO 10 BUMOT IIi€i CTAaTTi CyJ HE Mae
nmpaBa BHU3HABAaTH BIJIOMOCTI, IO MICTSAThCA B TaKUX Marepiaiax, JoKazamu. Y
noctanoBl BepxoBunoro Cyny Big 11 6epe3nst 2020 poky y cnpaBi Nel49/745/14
(mpoBamxenuss Ne51-4269km19) koneriss cyaniB  TpeTboi CcyAoBOi manatu
KacariiiiHoro kpuMiHaJIbHOTO Cyay BH3Haja HEJOMYCTUMUMHM JOKa3aMU MPOTOKOJIH
HErJIaCHUX CIIAYUX (PO3LIYKOBHUX) AlH, 30KpeMa ayJlio- Ta BIJCOKOHTPOIIIO OCOOM.
Lle oOrpyHTOBaHO THM, 110, BiAMOBIAHO A0 4. 3 cT. 99 KIIK, cTopona, norepnianii
a00 MpeICTaBHUK IOPHUINYHOI 0cOOM 3000B’s13aH1 HaJaTH CyAy OpUTIHAN JOKYMEHTa,
JI€ OpUTIHAJIOM EJEKTPOHHOIO JIOKYMEHTa BBAXKAETHCS HOTr0 Bi1IOOpaXEHHS 3
AQHAJIOTIYHOIO IOPUAMYHOIO cmioo. 3rimHo 3 4. 2 cr. 92 KIIK, 0060B’s130K
JIOKa3yBaHHsS HAJEXHOCTI Ta JOMYCTUMOCTI JOKa3iB JIEKUTh Ha CTOPOHI, IO iX
nonae. ExcrniepTHUll BHUCHOBOK YCTaHOBHUB, IO BifeooHOTrpamu, 3adikcoBaHI Ha
ONTHUYHUX JUCKAX, € KOIISIMH, @ HE OpUTIHAJIAMHU, TOMY CyJl OOTPYHTOBAaHO BU3HAB X
HEJIONMYCTUMHUMH, K 1 moxiaHi Biag Hux nporokoau HCP/. V mocranosi O6’eqHanoi
nanatu KacauiiiHoro kpumiHaibHOro cyay Bim 29 Oepesnst 2021 poky y crpasi
Ne554/5090/16-x (npoBamxerHst Ne51-1878kmMo020) BiIXUIEHO JTOBOJU 3aXHUCTY IPO
HegomyctuMicth TporokoiiB HCPJl dyepe3 BiACYTHICTh OpUTiHAIBHUX HOCIIB
iH(opMmaii. Bignosinuo 1o 4. 3 ct. 99 KIIK, opurinasom eneKTpoHHOrO JIOKYMEHTa
€ 1oro BiJOOpaXeHHs, K€ MA€ TaKy K IOPUAMYHY CUJTY, SIK CaM JIOKYMEHT. 3TiAHO 3
9. 1 ct. 99 KIIK, nokyMeHT — 11e MarepiaabHuUl 00’ €KT, CTBOPEHUHN IS 30€PEKCHHSI
iH(dopMmarlii, sska MOXe OyTH BHUKOpHCTAaHA SK JIOKa3, BKJIIOYAIOYM 3BYKO3AIMCH Ta
eJIeKTpOHHI HOCIi. OTOTOXXHEHHSI €JEKTPOHHOIO0 JIOKyMEHTa 3 KOHKPETHUM
MaTepiaIbHUM HOCIEM € TOMMJIKOBUM, OCKUIBKM €JIEKTPOHHHM JIOKYMEHT He

npuB’s3aHuil 10 ¢izuaHoro Hocis. OcobmuBy yBary ciiji OPUAUIATA TOMY, IO
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CJIEKTPOHHUM JTOKYMEHT Ma€e OyTH CTBOPEHHMM 13 3aCTOCYBaHHSAM €JIEKTPOHHO-

U (POBOro MiJNUCY, 1 HOro KOMIOBAHHS HE 3MIHIOE 3MICTY MiANMUCAHOTO JOKYMEHTA
[223].

VY nmitepaTypi BUKOPHCTOBYIOTHCS TaKi TepMiHH, sK «uudpoBi mokazm» [235],
«EJIEKTPOHHI JI0Ka3u» a00 HaBITh «KOMII IOTEpH1 J0Ka3u». OCTaHHINA TEPMIH 4acTO
TIYMA4UThCS BY3bKO, KOJIM HAETHCS JIMIIE PO JOKA3H, MOB’S3aH1 3 KOMII IOTEpamH.
TepMmin «uppoBHil» Ta «EIEKTPOHHHID» MalOTh IIHUPIIE 3HAYEHHS — OXOILIIOIOTH
Oynb-skuil ndpoBuit a00 €TESKTPOHHHUMN MPHUCTPIi, 32 TOTIOMOTOI0 SKOTO MOXKE OyTH
BYMHEHO 3JI0YMH. Y CBOWO uepry, €Bpomeiickka Kowmicisi BUKOPHUCTOBYE TEpMiH
«CJICKTPOHHI JIOKa3W» M0 BKIIIOYAE PI3HI TUIMH JaHUX B EJIICKTPOHHIN (opmi: abo
«KOHTEHTHI JaH1», ab0 «omeparliiiHi aHi», SKi MalOTh 3HAYEHHS Y KPUMIHAJILHOMY
MpOBaKEHHI. EJIEKTPOHHI JJOKa3u CTOCYIOThCS PI3HUX THUIIIB JAaHUX B €JICKTPOHHIN
(dopMi, 1110 MaIOTh 3HAYEHHS AJIs1 PO3CIIyBaHHS Ta KPUMIHAJILHOTO MepeciiayBaHHs
KpUMIHAJBbHUX 3JIOYMHIB, BKIIIOYAIOUN «aHI KOHTEHTY», TaKl SIK €JEKTPOHHI JUCTH,
TEKCTOBI1 MOBIIOMJIEHHS, GoTorpadii Ta Bifeo, sSKi 4acTo 30epiraloThCcsl Ha cepBepax
MOCTAYAJIbHUKIB OHJIAMH-TIOCTYT, a TaKOoX IHIN KaTeropii JaHWX, Takl SK JaHi
aboHeHTiB abo iHdopmarris mpo Tpadik Mmoo oHMaiH-akayHTa. [li THIM 1aHrX 9acTo
€ BOXJIMBUMU B KPUMIHAIBHUX PO3CIIIYBaHHIX s imeHTudikaiii ocodbu ado
orpuManHs iHQopmMalii Tpo i AiUIBHICTH [259]. bBiabiie moNOBUHM  BCIX
KPUMIHAIBHUX PO3CIIyBaHb CbOTOJHI BKJIIOYAIOTh TPAHCKOPJIOHHUHN 3alHUT Ha
JOCTYIl J0 EJEKTPOHHUX JOKa3iB, TaKMX K TEKCTOBI MOBIAOMJICHHS, €JIEKTPOHHI
auctu abo Mecenkepu. Came Tomy €Bporeiickka Komicis 3amporonyBana Kijibka
3aX0/I1B, 1100 MOJIETIIUTH Ta MPUIIBUIIIUTH JOCTYII MOMIIIT Ta CyJ0BUX OpPraHiB 0
CJIICKTPOHHHMX J0Ka3iB [258].

Kowmicis mnporoHye HOBI mpaBuia, 00 TMOJETMIMTH Ta MPUIIBUAIIATH
OTPUMAaHHA TMOJIIIEI0 Ta CYJOBUMU OpraHaMH €JIEKTPOHHUX JOKa3iB, TaKUX SK
€JEKTPOHHI JIUCTU 200 MOKYMEHTH, IO 30epiraloThCs B XMapi, HEOOXimHI M s
po3ciimyBaHHs. binblie TMOJOBHHHM BCIX pO3CHIAyBaHb CBHOTOJHI IOB’s3aHI 3
TPAHCKOPJIOHHUM 3allUTOM Ha JOCTYI JI0 €NEKTPOHHUX J0Ka3iB. EnxexTpoHHi qoka3u
noTpiOHI pubIu3HO y 85% KpUMIHAIBHUX PO3CIIyBaHb, 1 Y JBOX TPETHHAX IMX

po3cCiiyBaHb € moTpeda 3amuTyBaTH J0Ka3u y MOCTa4YaIbHUKIB OHJIAWH-TIOCIYT, 110
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0a3yloThCs B IHINK rOpucAuKIii. [loTouHi mporeaypu cCHiBIpalll MiX CYJIOBUMH

opraHaMu Il OTPUMAaHHS CJICKTPOHHUX JOKa3iB y TPAHCKOPIOHHHX CHTYaIliIX €
3aHAJTO TMOBLILHUMH TMOPIBHSHO 31 MIBUJAKICTIO, 3 SIKOIO €JIEKTPOHHI JIaHI MOXYTh
OyTu 3MiHeH1 abo BujaneHi. KpiM Toro, cyioBi OopraHd HaMmararoThbCsl BIIOPATUCS 31
3pOCTAlOYOI0 KUIBKICTIO CHpPaB, MOB'SI3aHUX 13 TPAHCKOPJOHHUM 3allUTOM Ha
€JIeKTpOHHI Jaoka3u. [li TpuBami mnpolueaypu YCKIQJHIOWThH JJIsi OpraHiB BJIaJIHd
3aBEPIICHHS PO3CIiAyBaHbh Ta MOKAPAHHS 3JIOYMHINIB. 3amponoHOBaHU Permament
PO €BPOIMEUCHKUN OpJiep Ha 30epexeHHs JOKa3iB Ta €BPOMECUCHKUN OpJep Ha
npea'sBICHHS JOKa3iB 3allpoBaKye HOBI MpaBUJa, SIK1 JOMIOMOXKYTh OpraHaM BiaJiv
3aXMINATH Ta OTPUMYBATH €JIEKTPOHHI J0Ka3M, M0 30epiraloThbes MocradyaibHUKAMU
MOCIIYr, HE3aJIeKHO Big TOro, Jae I JjJokasu 30epiratotbesa. LI mpaBumia
0a3yBaTUMyThCS Ha UYMHHHUX NPHUHIMIAX B3a€EMHOTO BHU3HAHHS MDK Jep>KaBaMH-
YJICHAMH.

€BpONENChKUIl Opaep Ha HaJaHHS JIOKa3iB JO03BOJIUTH CYJAOBOMY OpraHy B
OJIHIN Jep>KaBi-uJieH1 3amuTyBaTH JOCTYN JO EJIEKTPOHHUX JOKa3iB (TaKuX K
€JIEKTPOHHI JIUCTH, TEKCTOBl TMOBIIOMJICHHST a00 TMOBIAOMIICHHS B J0OJIaTKax)
0e3rmocepelHbO0 y 3aKOHHOTO TMPEACTaBHUKA TMOCTAYaIbHWKA TMIOCIYT B IHIIIN
JepkaBi-uieHi, skui Oyne 3000B's3aHui BiAmoBicTH mpotarom 10 mHIB, a y
BUIMAJAKaX HaJI3BUYANHOI cUTyallli — mpoTsaroM 6 roauH (mopiBHSHO 31 120 gHAMH
JUIsT YMHHOTO E€BPOIENUCHKOr0 opJepy Ha po3ciigyBaHHs abo 10 micsismu ans
POLIETlypU B3a€EMHOT MPABOBOI JJOTIOMOTH).

Takox €Bponelicbkuii opjep Ha 30epeKCHHS JOKYMEHTIB JT03BOJIHUTH CYJIOBUM
opraHaM OJHI€l JepaBU-4IeHa 3000B'I3aTH MOCTadyaJlbHUKA MOCIyr abo Horo
3aKOHHOTO MpEeJCTaBHUKA B 1HIIIN kpaiHi €C 3ano0irtd BUAAJEHHIO €IEKTPOHHUX
JOKa3iB /O BHKOHAHHS IXHBOTO 3alMHUTy Ha IiXxHe HamaHHa. L[i Hakasm
CTOCYBATHUMYThCSl JIUIIE 30€peKeHUX NAaHuX. llepexomiieHHs TeneKoMyHIKalii y
PEKHUMI PEaTbHOTO Yacy HE OXOIUTIOETHCS ITi€r0 TIporno3uiliero [259].

OTxe, MPaBOOXOPOHHI Ta CYAOBI OpraHd CIIBIPAIIOIOTH [JIi OTPUMAHHS
€JIEKTPOHHUX JI0Ka31B, BUKOPUCTOBYIOUH MPOIEAYPH B3a€MHOI MPABOBOI JIOMTOMOTH
3a Mexamu €Bporeilicbkoro Coro3y abo €Bponeichbkuil opJep Ha po3CaiayBaHHS B

Mexax €porneiickkoro Coro3y [243]. OmHak 1 iHCTPYMEHTH CYAOBOi CHiBIpailli
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qacCToO € 3aHaJaTO ITOBIJIBHUMH Ta FpOMi3,ZIKI/IMPI HJI OTPUMAHHA CIICKTPOHHUX I[OKa3iB.

Tomy  n00poBUIbHA  CHIBOpals  MDK  NPaBOOXOPOHHUMH  OpraHaMu  Ta
nocTadalbHUKaMH MOCIyT, 110 0asytorbes y Cnomyuenux Illtarax, po3BuHynacs sk
aNbTEPHATUBHUH CIIOCIO OTpUMaHHs €NeKTPOHHUX Aoka3iB. Lls dopma cmiBmpari, sk
MpaBWIIO, MIBUAIIA, HIXK CyJIOBa CIIBIpalls, aje MoCTa4aIbHUKU MOCIYT MaloTh Pi3H1
criocoOn oOpOOKM 3amuTIiB HA PO3KPUTTS €ICKTPOHHUX JI0KAa3iB, a MhOMY IPOIECY
Opakye Mpo30pOCTi, MA3BITHOCTI Ta MPAaBOBOi BU3HAYEHOCTI.

Bunada eBpormneiichkux opjepiB Ha HajaHHSA a0o0 30epeKeHHs JOKYMEHTIB Oyje
MO>KJTUBOIO JIMIIIE B KOHTEKCTI KPUMIHAIBHOTO MPOBAIHKEHHsI. 3aCTOCOBYBATUMYThCS
BCl YMHHI TMpoIecyaidbHl IMpaBa KPUMIHAJILHOTO IpaBa, BKIIOYAIOUM BIJMOBIIHE
3aKOHOJIaBCTBO Ha piBHI €C, Take SK MpaBoO Ha JOCTYN 10 aJBOKaTa Ta MpaBO Ha
JOCTyn A0 MmaTepianiB cupasu. [Iponosuiliss BCTaHOBIIOE 3000B'sI3aHHS J1JIsI OpraHiB
BJIaJI OTPUMYBATH CXBaJIEHHS BCIX OpJEPIB BiJl CyJ0BOr0 Oprany, moo 3ade3neunTu
MepeBIPKyY X 3aKOHHOCT1, HEOOX1THOCTI Ta MPOMOPLIIHHOCTI.

Opnepu Ha HaAaHHSA TpaH3aAKUIMHUX (JPKEpeIo Ta MiICIe MNpU3HAYEHHS
MOBIJOMJICHHSI, JJaHI MPO MICLIE3HAXOKEHHSI MPHUCTPOI) a00 KOHTEHTHHUX JaHUX
(Tekct, TOJOC, BieOo UM 300paKeHHsS) MOXKYTh BUIAABATUCS JUIIEC 33 KPUMiHAIbHI
3JIOYMHH, 110 KaparoThCs B JeprkKaBl BUJIaul MAaKCUMaJIbHUM ITOKAPAHHAM Yy BUTJISIL
1m030aBJIEHHS BOJI1 HA CTPOK HE MEHIIIE TPhOX POKiB, 200 3a KOHKPETHI KiOEP3710UYnHU
Ta 3JI0YMHU, TTOB'A3aH1 3 TEPOPU3MOM, BUSHAUCHI B IPOMO3UIIII.

[TepconanbHi naHi, Ha SKI MOIIMPIOETHCS Misl 1€l MPOMO3UIIT, 3aXHIIEeHI Ta
MOXXYTh OOpOOJISITUCS JUIIE BIAMOBIAHO 10 3arajbHOTO PErJIaMEHTY MPO 3aXHCT
JTaHuX Ta JJupeKTHUBH Mpo Momiiiro, ski HaOyu yuHHOCTI 3 TpaBHs 2018 poky [259].

[IpuknagHy HayKOBY JHCIMILIIHY, SKa 3alWMa€TbCsl PO3KPUTTSM 3JIOUHHIB,
MOB’SI3aHUX 13 KOMII FOTEPHOIO 1H(OpMAIli€0, BUBYEHHAM LHU(PPOBUX JOKa3iB, a
TaK0XX PO3pOOKOI0 METOJIIB iX BHUSBIEHHS, 300py Ta (ikcallii Ha3uBarOTh U(PPOBOIO
KPUMIHATICTUKOIO («()OpEeH3iKOr0», KOMIT IOTEPHOIO KpUMiHAMICTHKOM. [l Tamys3b
KPUMIHAIIICTUKHN 30CEPEIKYETHCS HA KPUMIHAIBHO-TIPOIIECYaTbHUX ACMEKTaxX IMpaBa
Ta JIOKa3ax, M0 CTOCYIOTHhCS KOMIT'IOTEPIB 1 TIOB’S3aHUX 13 HUMH IPUCTPoiB [85, c.
379]. LudpoBy KpuUMIHATICTUKY MOKHA pO3IVISIIATH SK KOMIUIEKCHUN TIPOIIEC

BUSIBJICHHS, (ikcallii, 30epeKeHHs, aHaII3y Ta JOKYMEHTYBAaHHS €JIEKTPOHHHUX JTaHUX
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13 BUKOPHCTAHHSIM HAyKOBO OOIDYHTOBaHUX 1 TIEPEBIPIOBAHUX METOMIB, IO

rapaHTyloTb iX HAAIMHICT, Ta MOXJIMBICTh BIATBOPEHHS PE3yJbTATIB IS
TIOTAJILIIIOTO BUKOPUCTAHHS Y CYJ0BUX MPOBAKCHHSIX.

VY poscninyBaHHI MOAIOHUX 3JI0YMHIB LU(pOBAa KPUMIHAIICTUKA BUCTYMAE
KJIIFOYOBUM 1HCTPYMEHTOM, OCHOBHUM 3aBJaHHSIM SIKOTO € 1AeHTUdIKalis Ta
BWJIYYEHHS JIaHUX 13 PI3HOMAaHITHUX HU(POBUX JKEpEN — KOMIT F0TE€pIB, MOOUIBHUX
MPUCTPOiB, TUIATGOPM EINEKTPOHHOI KOMEPIlii, COIllaTbHUX MEPEeK Ta I1HIINX
pecypciB, IO AaKTUBHO 3aCTOCOBYIOTHCS MPABOMOPYIIHUKAMHU JUISI OpTaHi3allii
maxpachbkux cxeM. Takui MiaxiJ chpuse BAOCKOHAJICHHIO 1HHOBAIIMHUX METO/IIB
MOIIYKY Ta CHCTeMaTH3allli peieBaHTHOI 1HGOopMaIlii, ika Mae BUpIIIAIbHE 3HAYSHHS
JUISL BUSIBJICHHS HE3aKOHHHUX IMPAKTUK, BKIIOYAOYM (DIKTUBHI MPOJaXxi, MiaApoOIeHHS
MJIATDKHUX PEKBI3UTIB UM MaHIMYJIALIT 3 BIATYKaMHU.

Otpumani y mpoueci nUGPOBOTO  JOCHIIKEHHS  BIAOMOCTI  MOXYTh
nepenaBaTucs Ui MOAANBIIOr0 MPOIECyalTbHOTO BHUKOPUCTAHHS JIMIIE 332 YMOBHU
BIJIMOBIAHOCTI BUMOTaM JOMYCTUMOCTI A0ka3iB. BomHouac pe3ynbTaT, 3100yTi 3a
JIOTIOMOT 010 ITU(PPOBOI KPUMIHATICTUKY, 34aTHI CTaTU HIAIPYHTSIM JIJIsi MOTJIUOICHUX
mu(ppoBUX PO3CIiayBaHb, IO TOCHIIOE €(PEKTUBHICTH OOpPOTHOM 3 OHJIAIH-
IaxXpaicTBOM 1 MIABHUIIYE SKICTh JOKA30BOi 0a3u y KPUMIHAJIBHUX MPOBAIKEHHSIX
[269].

[Hudposa kpumiHaIICTUKA SBISIE COOOI0 OKPEMHUN HANpPSAM KPUMIHATICTUYHOI
HayKH, 30CEepePKCHUN Ha BUSBIICHHI, 30MpaHH1, 30epeKeHH1, aHalli31 Ta MOAAIbIIIOMY
npeAcTaBieHH] HUGPOBUX JIOKa3iB, IO TMOXOJATh 3 EJICKTPOHHUX MPUCTPOIB,
MEpPEXKEBUX pPecypciB 4YM UUPPOBUX CEPEAOBHUI, 3 METO e(EeKTUBHOIO
PO3CITilyBaHHS 3]I0YMHIB, TepeayciM y cdepi kibep3nounHHoCTi. I 3micT oxommoe
KOMILJIEKC METOJMK, CIIPSIMOBAHUX HAa 1IEHTU(]IKALII0, BUIYYEHHS W 1HTEPIpPETaLlIo
JAaHUX 3 KOMII'IOTEPiB, MOOUTbHHUX TeJe(OHIB, CEPBEPHUX CUCTEM Ta XMapHHUX
cepBiciB. [Ipy 1bOMy KITIOUOBMM 3aBIaHHSM € 3a0€3MEUYCHHS HAJIEKHOI JOKA30BOi
CHWJIM TaKuX BIJIOMOCTEH NJii BUKOPUCTAHHSA y CYJOBHX IpoIlecax. 3acTOCYyBaHHS
U pPOBOT KPUMIHATICTUKA HEPO3PUBHO TOB’si3aHE 3 JIOTPUMAHHSM TPUHITUIIIB
3aXMCTy TMpaB JIOJUHU, TapaHTil KOHQIAEHIIHHOCTI Ta BEPXOBEHCTBA IpaBa,

BKJIFOYHO 3 BHUMOTaMH y cepi 3aXHCTy NepCcoHaNbHUX AaHux [44, c¢. 140-142]. Ha
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MPaKTHIll — I[e TPoIleC OTPUMaHHS, 30€peKeHHs, aHaII3y Ta CTBOPEHHS 3BITIB IPO

€JIEKTPOHHO 30epekeHy 1H(OpMaIlilo 13 3aCTOCYBaHHSIM HAyKOBUX METOIB, SIKi €
HAOYHO HAJIMHUMH, Bepu(DIKOBAHMMHU Ta BIATBOPIOBAHUMH, 3 TUM II0O iX MOXKHA
OyJ10 BUKOPUCTOBYBATH B CYJIOBUX 1 IHIIMX ODILIMHUX NpoBaKeHHAX. OQHAK, KOIU
METO/M, 3a3BUYall MOB’s3aHl 3 LUU(PPOBOIO KPUMIHATIICTUKOK, 3aCTOCOBYIOTHCS SIK
IHCTPYMEHT pO3CIJIIlyBaHHA, OCHOBHAa YyBara NpUIAUISETbCA 1ACHTH(IKalii Ta
BWIy4YeHHIO iH(opMarii. Takuit migxig 3a0Xo4dye MOCTIDKCHHS Ta iHHOBAIl y
MONIYKY peJIeBaHTHOI 1H(OpMaIlii, Ska MOXKE MICTUTUCA B Oy/Ib-IKOMY 3 YHUCICHHHUX
TUMIB [UQPPOBUX HOCIIB 1 3aCTOCYHKIB (HAmpHKIaa, KOMII IOTepH, MOOLUIbHI
tenedoHn, BeOCAWTH COIIAILHUX MEPeX, 1H(POpMAIIHHO-PO3BAKAIIbHI CHUCTEMHU
TPAHCIIOPTHUX 3ac00iB, JOMAIIHI ITPOBI CHUCTEMH Ta IHII JUHAMIYHI JDKepesa
iHpopmMartii) [269].

HaromicTh, B YMHHOMY YyKpaiHCBKOMY 3aKOHOJABCTBI HE 3aCTOCOBYETHCSA
TepMIH «IUQPPOBI JIOKa3W», 3aMICTh SKOTO BXKUBAETHCA TOHATTA «EJIIEKTPOHHI
nokazuy». [Ipu yoMy TepmiH «udpoBi J0Ka3W» € OUIBII MUPOKUM MOHSTTSAM, SIKE
OXOIUIIOE HE JIMIIE €JEKTPOHHI JIOKYMEHTH, a ¥ iHdopMmaliio, OTpUMaHy 3
PI3HOMAaHITHHX MPUCTPOIB, MEpEX Ta iHPOpMaIiifHuX cucteM [69, c. 258].

VY3aranbHeHHS HAyKOBHX MIIXO/IIB IO XapaKTEPUCTUK €IEKTPOHHUX JIOKYMEHTIB
Ta KpUTEPIiB iX oIiHKH n03Boimio € A. B. I'ytHuky ta A. . Xutpiit cpopmynroBatu
Taki BUCHOBKU: 1. ENEKTpOHHUI HOKYMEHT MOKE BBaXKATHUCS HAJCKHUM JIOKA30M,
AKIIO MOro 3MICT: a) CTOCYEThCS NpeaMeTa JO0Ka3yBaHHsS; 0) mMae 3HAYEHHS IS
BCTAHOBJICHHS JJOKA30BHUX (DAKTIB; B) BiAIrpae poib AOMOMDKHUX (akTiB. 2. OuiHKa
JOMYCTUMOCTI €JIeKTPOHHOTO JIOKyMEHTa 3HIMCHIOETHCS 3 YpaxyBaHHSIM TaKUX
KpUTEPIiB, SIK HAJIEKHICTh cyO’ekTa, crnocoOy OTpUMaHHS, Kepeiaa Ta (GopMu
¢ikcamii ¢akriB. Caiguuii, KA Mpaioe 3 eJIEKTPOHHUMU JOKyMEHTaMH, Ma€e OyTu
YIOOBHOBaXEHUM  KEPIBHUKOM  MIAPO3AUTYy  HA  3IIMCHEHHA  JOCYAOBOTO
pO3CHiyBaHHS, a OpraH, IO BeJAE CHpaBy, NOBHHEH BIAMOBIAATH BUMOTaM
nigcaigaocTi. 3. Jlo Hame)HUX CIoco0iB OTPUMaHHS €ICKTPOHHOI'O JIOKYMEHTa, SKi
3a0e3mevyoTh HOro JIOMyCTHMICTh, HalieXaTh: a) JJOOpOBUIbHE HagaHHS; O)
BUTPEOYBaHHS; B) MPOBEJACHHS CIITUUX (PO3IIYKOBUX) J1i; T) BUKOHAHHS HETJIACHUX

cmiaunx (PO3IIyKOBUX) JIiH; /1) 3aCTOCYBaHHS 3aXOJiB 3a0€3MeUeHHs] KPUMIHAILHOTO
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npoBakeHHs. OO0B’I3KOBOIO i€k JJIs (pikcarlii 3MICTY €JIeKTPOHHOTO JOKYMEHTA €

orjisiz. 4. [lepen 300poM eIEKTPOHHUX JOKYMEHTIB HEOOX1THO BU3HAYUTHU, Y € BOHU
PEYOBUM JIOKAa30M, UM JOKYMEHTOM, 1 3aJI€KHO BiJ IIOTO OOMpaTU METOIu 300Dy,
BUNyYeHHs, (ikcauii Ta 30epiraHHsa. [lpouecyanbHi [11i 3 OTpUMaHHSA TaKHUX
JOKYMEHTIB TIOBMHHI MPOBOAMTHCS 3a YYacTl chemiajicra Ta (ikcyBaTuci B
MPOTOKOJI1 Ta HOro JoAaTKax BiAMOBIAHO /10 BUMOT KpuMiHaIbHOTO MpoliecyalibHOTO
KoJiekcy. 5. OIiHKa JOCTOBIPHOCTI €JIEKTPOHHOIO IOKYMEHTA 3/I1MCHIOETHCS IUISIXOM
MOPIBHSHHS 3 I1HIIMMH JOKa3amu, 310paHUMH YM HASBHUMH B TIPOBAKEHHI,
NEePEBIPKU TEXHIYHOTO MPUCTPOIO, HA SIKOMY CTBOPIOBABCS JIOKYMEHT, Ha BIICYTHICTh
MOIIKOJKEHb, aHAJI3y MPOrPaMHOIo 3a0e3MeUeHHs, HAIAITYBaHb, & TAKOXK IUISTXOM
IIPOBENICHHSI eKCTIepTU3H. EIeKTpOHHUN TOKYMEHT TaKOk MOKE€ BUKOPHUCTOBYBATUCS
JUISL TIEPEBIPKH JOCTOBIPHOCTI 1HIIMX J0Ka3iB. 6. CyKymHICTh 310paHUX 0Ka3iB
BBAKAETHCS JOCTATHHOIO, SIKIIO BOHA BCTAHOBIIOE MPEAMET JM0Ka3zyBaHHSI. OCHOBHI
JDKepena JTIOKa3iB Ta iX Mepesik BU3HAYAITHCS HOPMATHBHO-TIPABOBUMHU aKTaMU Ta
METOJMKOIO PO3CIiyBaHHS TEBHOTO BHUAY KPUMIHAJIBHOTO IPABOMOPYIICHHS 3
ypaxyBaHHIM 0cOOMBOCTEH KOHKpeTHOTO TipoBapkenHs [105, ¢. 99-100].

EnexTpoHH1 [0Ka3W CTalOTh JAefalli BaXJIMBIIIMMH Y  KPUMIHAJIBHOMY
npoBajpkeHHI. [IpoTe 31 30UIBIIEHHSAM iXHBOTO OOCSATY BHHHMKAIOTH CKJIATHOIII,
OB’ s13aH1 13 3a0e3MeUYeHHsIM iXHbOT aBTEHTHUYHOCTI, JOIYCTUMOCTI, HaJEKHOCTI Ta
JIOCTOBIPHOCTI, IO 3HAXOAWTh BIMOOpPaKEHHA Y CYIOBIM mpakTuil. BincyTHicTh
yHI(IKOBaHUX MIIXO/IB /IO OIIHKM TaKUX JIOKa31B y KPUMIHAJIBHOMY IIPOIIECT MOXKE
CIPUYUHUTH TIPABOBY HEBH3HAYCHICTh 1 YCKJIQJHUTH BCTAHOBJICHHS OOCTaBUH
KPUMIHAJIBHAX TIPABOMOPYIICHb. Y 3B’S3KY 3 IIMM aHalli3 CYJOBOi MPAKTUKH IIOI0
3aCTOCYBAaHHS E€JIEKTPOHHUX JIOKa3iB Yy KpPUMIHAIBHOMY Mpoleci YKpaiHu HaOyBae
0CO0JIMBO1 aKTyanbHOCTI. Take MOCHIKEHHS HEOOXIJHE i PO3pOOKH €IUMHHUX
CTaHJAPTIB JOKa3yBaHHs, 3a0€3MEeUeHHsI MPaBOBOI BH3HAYEHOCTI Y KPHUMIHAJIBHOMY
CYIOYMHCTBI, a TaKOX J/JIs BIOCKOHAJICHHS 3aKOHOJABYOTO PETYJTIOBAHHS IHOTO
nutanHs [73, ¢. 1002].

Po3BuTOK 1UpoBHX TEXHOJOTIN BiAOYBAETHCA 3 HAJI3BHYAWHOKO IIBHUJKICTIO,
0 HOPMAaTHUBHE 3aKPIMJICHHS BHUYEPIIHOTO TEPENKy JDKepel OTpPUMaHHS

€JICKTPOHHUX JO0Ka31B HaBpsia UM € peangictuunum [220, c. 101].
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BucHoBku 10 po3ainy 1

1. CywacHa  JOKTpHHa  KPUMIHQJIBHOTO  MpPOILIECyaIbHOTO  TpaBa
XapaKTepU3yeEThCSl MHOKUHHICTIO MIAXOIB J0 BHU3HAYEHHS JOKa3iB: BiJl BY3bKOIO
PO3yMIHHS K «()AKTUYHHX JaHUX» JO IIMPOKOTO TPAKTyBaHHS SK «OyIb-SKHAX
BimomocTteil mpo (axtu». KoxkeH 13 miaxoiB Mae CBOI CHIIbHI CTOPOHH, OJHAK
HaWOLIBI MEPCIIEKTUBHUM BHJIA€THCS IHTETPATHBHUIN BapiaHT, IO MOEIHYE BUMOTH
mporecyanbHoi (hOpMH, 3HAYCHHS JKepelia Ta IUIHOBE IPU3HAYCHHS JOKa3iB.

2. Ilpaktuka €CIIJI Ta cydacHi 3aKOHOJABYl CTaHIAPTH YKpaiHU 3MINIYIOTh
aKIeHT 13 (OPMaAIIbHOIO BH3HAYEHHS JOMYCTUMOCTI JOKa3iB Ha 3a0e3leueHHs
CIpaBeNIMBOCTI CcyqoBoro posrisgy. lle Bumarae BiJ HaIlOHAIBHUX CYHIB
KOMIUJIEKCHOI Ta pETeIbHOI OIIHKKA JIOKa31iB — SIK MNPSMUX, TaK 1 HEOPsIMUX,
BKJIIOYaroud HUEGPOBI JaHi, 3 ypaxyBaHHSIM iX HaJIEKHOCTI, JOCTOBIPHOCTI Ta
MPOLIECYaTbHOTO TTOXOI>KEHHS.

3. ludposa iHpopmallis 3a CBOE MPUPOIOI0 HE € HOBUM BHUIOM JOKa3iB, a
JUIIe OJHUM 13 JpKeped (paKTUYHUX JaHUX, sIke Ha0yBa€ JOKa30BOI'O 3HAUEHHA 3a
YMOBH HAJIEKHOTO IIPOIleCyanbHOro odopMieHHs. li BiMiHHICTH Big pedoBHX
JIOKa3iB TMOJIATa€ y BIATBOPIOBAHOCTI Ta HEMATEPIaIbHOCTI, IO IOPOIKYE
cnenudiuHi TPYIHOIII B 3a0€31eUeHH] aBTEHTUYHOCT] Ta IOy CTUMOCTI.

4. BiAcyTHICTh YITKOTO 3aKOHOJ/JABYOTO DETYJIIOBaHHS IU(POBUX TOKa3IB B
VYKkpaiHi 3yMOBJIIOE HEOJHO3HAYHICTh iX MPABOBOIO CTAaTyCcy Ta OOMEKYye
e(eKTUBHICT BUKOPUCTaHHS y  KpuMiHalbHOMY mpoueci. ['apmonizanis
HaI[IOHAIBHOTO MIAXOAY 3 MbKHaponHumu ctanaapramu (€C, bynanemrTchka
KOHBEHIIIS1) € HEOOX1IHOI0 YMOBOIO JUIsl a/IanTallii CUCTEMH JOKa3yBaHHA JI0 peajii
uru(poBoOi eNoXu.

5. BIJICyTHICTh YITKOTO 3aKOHOJABYOI'O PETYJIIOBAHHS E€JIEKTPOHHUX JTOKa3IB Y
KIIK VYxkpainu cTBOproe mpobiemMu iX yHI(DIKOBAHOTO 3aCTOCYBaHHS, IO
IPOSIBJISIETHCS y PI3HOMY TIYMA4yeHHI Cy/IaMH iX TIPaBOBOI MPHUPOAH (PEUOBHI JJOKA3,
JOKYMEHT, Hocii manux). Ile cBiAuMTH NpPO HEOOXITHICTH HOPMATHUBHOTO

3aKpITUICHHS A€(PIHIIIT «EJIEKTPOHHI TOKa3W» B KPUMIHAIBHOMY IPOIIEC.
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PO3/11 2

HOTAPIAJIBHI JOKYMEHTH: TOKA30BA CUJIA TA OXOPOHA
HOTAPIAJIBHOI TAEMHMUIII

2.1. Horapiart Ta HOoTapiaJbHUI npouec

BunukHeHHS HOTapiaTy 3yMOBJIEHE MOTpedaMu IUBLILHOTO 000POTY, 30KpeMa
HEOOXITHICTIO TOKYMEHTAIBHOTO 3aKPITUICHHS MPaB Ha BOJIOAIHHS Ta KOPUCTYBaHHS
MalHOM, TMepeayciM HepyXOoMUM. PO3BUTOK HOTapiaJibHOI MPAKTUKH IOB’S3aHUMN 13
JIeNIETYBaHHAM TPUBATHUM 0C00aM OKpEeMHX IyOJIYHUX MOBHOBA)XEHb, TAKUX SIK
MOCBITUCHHS IOPUIWYHUX (HaKTIB, 30KpeMa CKJIaJaHHS Ta PpEeecTpallisd aKTiB
(moroBopiB) mpo BiAUyKeHHS MaikiHa. Horapiar CTaHOBUTH HEBIJ’ €MHY YacCTHHY
OpaBOBOI  CUCTEMH, CHPUSIOYM €(PEKTUBHOMY BHKOHAHHIO JIEpKaBowO i
MIPABOOXOPOHHUX, (PICKAIBHUX 1 CyI0BO-IOpUCIUKIiHNX (QyHKIiH [242, c. 79-80].
EBomtoriiss mpaBOBOro perysatoBaHHS MPUBATHOI BIACHOCTI CHpHsa IMiJABUIIECHHIO
poyii TyOJIYHUX PEECTPIB, BUTATH 3 SKUX, OQPOPMIICHI BIAMOBIAHO [0 BHUMOT
3aKOHOJIaBCTBA, BUCTYMAIN ODIMIMHNM JOKA30M 31HCHEHHS IOPUANIHNAX I 1 MaJn
MPIOPUTET HAJ IHIIMMH JKepernaMu aokasis [51, ¢. 33].

Ha mnepexonanns K. [lociHuyk, HOTapiaT siBisie COOOIO0 CHUCTEMY OpraHiB Ta
OCaJ0OBUX 0Ci0, SIKUM JIeJIeTOBaHO (PYHKIIII I110JI0 BYMHEHHS HOTapiaJIbHUX JiH, a
TaKOX 3a0€3MeUEeHHS PETyII0BaHHS, KOOPIUHAIIII Ta KOHTPOJIIO 3a X OpraHizalie€ro, a
TAaKOX 3aXUCTy MpaB Ta IHTEPECIB K (PI3UYHUX, TAK 1 IOPUAUYHUX 0C10. OCHOBHOIO
METOI0 HOTro AiSUIbHOCTI € TapaHTyBaHHS 3aKOHHHUX IpaB Ta 1HTEPECIB 3a3HAYEHUX
cy0’exTiB [58, c. 132]. BiH BKIItOUa€e JEp>KaBHUX 1 MPUBATHUX HOTApilyCiB, & TaKOXK
1HII KBa3lHOTapiajibHl CTPYKTYpH, HAAUIEHI JEp’KaBOIO IMOBHOBAKEHHAMH IIOJ0
BUMHEHHS Ta MOCBITYCHHS IOPUANYHUX aKTiB, 110 HA0YBatOTh OQIIIMHOTO CTAaTyCy Ta
myOiaHO1 JocToBipHOCTI [51, C. 8].

B. SIpkoB mpomnonye HacTynHy kiacudikailito cy0’eKTIB HOTaplaJbHOTO MpaBa,
NOJUIAIOUM 1X Ha KuibKa rpym. Jlo mepinoi BiH BKItouae HoTapiyciB. pyry rpymy,
Ha3BaHy «IHIII Cy0’ €KTH HOTaplajJbHOTO MpaBay, CKJIAJAal0Th MOMIYHUKKA HOTapiyca,

ocoOu, 110 3aMillal0Th THMYACOBO BIJICYTHHOTO HOTapiyca, Ta TEXHIYHUM MEePCOHAI.



87
VY mexax 1i€i Tpynu IOCHIIHUK TAaKOXX BHOKPEMIItOE€ 0ci0, ki OepyTh ydacThb y

HOTapiaJIbHOMY MPOBA/KEHH1, BU3HAYAIOUH 1X SIK Cy0’€KTIB HOTapiaJIbHOTO npasa: 1)
CTOPOHM HOTaplajabHOI Aii; 2) 0coOu, uui MpaBa Ta 3aKOHHI 1HTEPECH 3ayiNarOThCs
HOTapiaJIbHOIO JTI€10; 3) 0cO0M, SIKI CHPUAIOTh BUKOHAHHIO HOTApIajibHOI Aii, ajie He
MaroTh y HIA BJIACHOIO MarepiajabHO-NPAaBOBOro iHTepecy. OnHaKk L Kiacudikamis
30CepeKeHa Ha Cy0’€KTax HOTapIaJbHOIO NpaBa 3 TOYKH 30py Oprasizamii
JISIBHOCTI HOTaplyca, a HE MOoro poii sik 0OOB’SI3KOBOI0 YYaCHUKA HOTaplalbHHUX
MpoIeCyalTbHUX BiTHOCHH. TeXHIYHUN NMEPCOHANI, HATOMICTh, HE MOXXE BBaXKaTHCS
cy0’extoM HoTapiasbHOro mporecy. lllogo Tperboi rpymu, sika OXOIIOE O0cCiO,
3aIly4eHUX /10 HOTaplalbHOTO MPOBAIHKEHHS, ii JOUUIBHO PO3MIMPUTH, BKIIOUMBIIN
0ci0, K1 Oe3mocepeHbO BUMHSIOTH HOTaplajdbHE IIPOBAHKEHHS, 30KpeMa HOTaplyCiB
Ta IHIIKUX YIOBHOBAXKEHUX Ha 31MCHEHHS HOTapiaJibHUX AiH ocib [25, c. 192].

HartomicTp, TojgoBHUM Cy0’€KTOM Yy cdepi HOTapiaJlbHOI JiSJIHOCTI BUCTYHA€E
0e3nocepelHbO HOTapiycC, HAAIICHU HAMOUTbII ITMPOKUMH MOBHOBAXKEHHSIMU 111010
BUMHEHHs HoTapianbHux nid. HorapiycoMm € @¢i3uuHa ocoba, ymnoBHOBa)k€Ha
JIEPKaBOIO 31MCHIOBATH HOTapiajibHy MPAKTUKY y A€pKaBHIM HOTapiaidbHIN KOHTOPI,
JIEp’)KaBHOMY HOTapiallkHOMY apxiBi a0o Ha 3acajgax He3alekHOI mpodeciiHOoi
NisUTBHOCTI. MlOro 3aBiaHHs MOJISArac y TOCBiA4YeHHI TpaB 1 (akTiB, IO MalTh
IOPUNYHE 3HAYCHHS, a TaKOXK Y 3MIACHEHHI 1HIIUX i, mependayeHux 3aKOHOM, 13
METOI0 HaJIlaHHA M IOPUIUYHOI JIOCTOBIPHOCTI. Y HAYKOBIM JiTepaTrypl HOTapiyca
pPO3IIIAIa0Th SIK OCOOJIMBOTO y4YaCHHUKA MPaBOBOI CHUCTEMHU, aJK€ BIH BUKOHYE
¢GyHKLIi, CIpAMOBaHI Ha IOPUAMYHE 3aKPIIUICHHS LMBUIBHUX MpaB 1 3amo0iraHHs ix
MOJIMBUM TIOPYIIEHHSIM Y MallOyTHHOMY, 1110 (haKTUYHO HAOIMXKae HOTro AiSUIBHICTD
710 TIpeBeHTHBHOTO TIpaBocy s [87, ¢. 150].

HortapiasibHa [IANBHICTD € KOMIUIEKCOM Jiil, CIpSAMOBaHUX Ha JOCATHEHHS
MPUBATHUX I[UIEH, SIKI BUIUIMBAIOTH 13 3arajbHOi CYCHUIbHOI METH, BHU3HAYEHOI
ICHYBaHHSIM  BIIMOBiAHOrO TmyOmiyHOoro iHtepecy. Llei myOmiunuit 1HTepec
3YMOBJICHUH CYTHICTIO HOTapiajbHOI [ISJIBHOCTI, IO ToJiarae B 3a0e3IeueHHI
IPaBOBUMHU IHCTpyMEHTaMU (YHKI[IOHYBaHHS IMBUIBHOTO 0O0OpOTY B YKpaiHi,
MOCBIYEHHI JJOKYMCHTIB Ta IOPUANYHUX (aKTIB, SAKI MalOTh IPABOBE 3HAYCHHs [221,

c. 45]. Y cydacHux yMoBax, KOJM pPOJb HOTapiaTy 3pOCTa€, a HOro IisJIbHICTh
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HaOyBae nenaiai OUThIIOro MyOJIYHOTO XapakTepy, HeOOXiHO 3a0e3NeUnTH PIBEHb

NiATPUMKH 1i€l aisuibHOCTI. AL, ['ynen3a BBaxkae, 10 HOTapiajabHa JISUIBHICTh — I1€
TUSJIBHICTh HOTApiyCiB Ta IHIIMX 0cCi0, SKUM Jiep)KaBa Hajajia BIJIMOBIIHI
MMOBHOBAKEHHS, CIPSAMOBAaHAa Ha IIOCBITYEHHS O€3CHIpHUX TMpaB 1 IOPUIUYHO
3Ha4YyIIMX (PaKTiB, @ TAKOXK Ha 3aCBIIYEHHS JOKYMEHTIB JJIs HaJIlaHHS 1M O(QIIIHHOIO
XapakTepy Ta J1oka3oBoi cuiu [31, c. 34].

HotapiasibHa IIA7bHICTD BUKOHYETHCS CIELIAIBHO YIIOBHOBAXKEHUMH 0COOAMH,
0 MiTBEPKYEThCS MONOXKEHHAMU 4. 2 cT. 3 3akony Ykpainu «IIpo HOTapiaT».
3rigHo 3 II€I0 HOPMOIO, HOTAplyCOM MOKe OyTH TPOMaAsSHUH YKpaiHu, KU Mae
MOBHY BHIIY IOPUIUYHY OCBITY, BUIBHO BOJIOJII€ JEP>KaBHOI MOBOIO, Mae
IIIOHAIMEHIIIe IIECTUPIYHUN TOCBI poOOTH y TpaBoBik cdepi, 3 AKX HE MEHIIEC
TPhOX POKIB — Ha I0Caji MOMIYHMKA HOTapiyca a00 KOHCYJbTAaHTa JEp>KaBHOI
HOTapiaJbHOT KOHTOPH, YCIIIIHO CKJIaB KBadi(iKaliiHUN 1CIIUT 1 OTPUMaB CBiJIOIITBO
PO MPaBO 3ailiMaTHCs HOTapiaJIbHOIO AlsuIbHICTIO. HoTapiycom He Moxe OyTu ocoba
3 CYIMMICTIO, 0OMEKEHa Yy Ji€3aTHOCTI a00 BU3HAHA CyIoM HemiesnaTHoro [175]. s
BUMOTA JIETA3YEThCS 4Yepe3 CIEeUiaIbHUN MOPSIAOK JOMYCKYy N0 HOTaplajabHOl
nismbHOCTI, Bu3HaueHui Hakxasom MinicteperBa roctuilii Ykpainu Big 28.07.2011
Nel905/5 «IIpo 3arBepmxkenns llopsnky momycky oci0 110 CKJIaJlaHHS
KBaTi(piKaliifHOTO ICOUTY Ta TMPOBEACHHS KBamiikaiidHoro icnuty Buioro
KkBagidikaiiiiHo0 komiciero Horapiaty» [170]. Kpim Toro, 1 o3HaKa
BIJIOOpaXXaEeThCsl y PETYJIIOBaHHI MMiJICTaB Ta MOPSAKY 3YNMUHEHHS a00 MPUIUHECHHS
HOTapiajabHO1 AISUTLHOCTI, 110 mepeadadeHo crarrsmu 29-1, 29-2, 30, 31-1 3akony
[221, c. 47-48].

BianoBiguo no 4. 1 cr. 1 3akony Ykpainu «IIpo HOTapiat», HOTapiaT — i€
CYKYHIHICTh OpraHiB 1 MOCAJ0BUX OCIO, SIKI BIANOBINAIOTh 32 MOCBIAYEHHS MpaB Ta
IOPUJIMYHO 3HAYYIIMX (DAKTIB, a TaKOXX 3a BUKOHAHHS IHIIMX HOTaplaJibHUX MOiH,
BH3HAYCHUX 3aKOHOM, MO0 3a0e3MeYnTH iXHIO FOPHIUYHY JOCTOBipHICTH [175].
HaromicTh, B IbOMy BH3HAaY€HH1 HE PO3KPUBAETHCS HEPO3PUBHUI MPABOBUI 3B’ SI30K
HOTapiaTy 31 CHEIIaJbHOI TMPOLEAYypOI0, HE TMIIKPECITIOEThCS  XapakTep
B3a€MOBIIHOCHH CHCTEMHU HOTapiaJIbHUX OopraHiB i3 nepxkanoto [206, c. 305]. Tomy

miJ] TOHSTTSM «HOTapiaT»  MPOMOHYEThCS PO3YMITH CTPYKTYpY HOTaplaJibHUX
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OpraHiB, Ha Ky MOKJIAJa€ThCsl MPABOOXOPOHHA 1 MPaBO3axUCHA JiepKaBHA (PYHKITIT

(abo dyukmii gepxasu [219, c. 223]), 1110 Mae 3AIHCHIOBATUCH BiMOBIAHO 0 3MICTY
HOTapiaJIbHOTO TpPOIeCYy 1 MpoleaypH, nepeadadyeHoi YMHHUM 3aKOHOJIaBCTBOM
Vkpainu. A oTke, B LI YacTHHI HOTapiajibHa AiSUIBHICTh HPHUPIBHIOETHCS 0
IIPABOOXOPOHHOT JisIIbHOCTI IPaBOOXOPOHHOTO oprany [11, c. 774].

AJle TBEpIKEHHS MPO Te, L0 HOTapialibHa AISUIBHICTH € OCOOJIMBUM BHIOM
IIPAaBOOXOPOHHOI JISIIbHOCTI, MOTPEOy€E KPUTUYHOIO aHANI3y, OCKIJIbKH BOHO MICTHTb
KOHIIETITYaJIbHI HETOYHOCTI Ta HE BPaxoBye cHeruiKy mpaBoOBOi MPUPOIU HOTApiaTy
B CHCTEMI IOpUJIMYHUX IHCTUTYTIB YKpainu. Horapiat, 6€3yMOBHO, BiIiIrpa€e BaxKIJIUBY
poJib y 3a0e3MeueHH] MPAaBOBOIO 3aXHUCTy TPOMASH, MIANPUEMCTB, YCTaHOB Ta
oprasizaliiif, oJHak Horo kjacudikarmis sK pi3HOBHIY MPABOOXOPOHHOI MISIILHOCTI
BUKJIMKAE CYMHIBH 3 OIJISIy Ha (PYHKIIOHAJIbHI, HOPMATHBHI Ta I1HCTUTYIIIHHI
ocobnuBocTi. [IpaBooxopoHHa AISNIBHICTh, Y TPAAULIHHOMY PO3yMiHHI, nepeadadae
aKTUBHE 3aCTOCYBAaHHS 3axOJlIB JCPKaBHOTO TMPUMYCY, CIPSIMOBaHUX Ha
MOTIEPEKEHHSI, BUSIBJICHHS, TIPUITMHCHHS TTPABOTIOPYIIICHD Ta MPUTATHCHHS BHHHHUX
710 BIANOBIAAIBHOCTI, 110 XapAaKTEPHO JI TAKUX OpPraHiB, K MOJILIA, IPOKypaTypa
gy cymu. B. bomsk [18], M. Pymenko, O. Hlaiitypo [190] o0TOTOXHIOIOTH
IPABOOXOPOHHY MISUTBHICTD 13 «IIPABONPUMYCOBOIO», CTBEPIKYIOUH, 110 IOPUANIHUAN
CTaTyC BIAMOBIIHUX JIEPKABHUX YCTAHOB 3000B’sI3y€ iX 3aCTOCOBYBAaTH MPUMYCOBI
3aX0/M Ta BU3HAYAE X K CTPYKTYPH, 5IKi 000B’SI3KOBO MIATPUMYIOTh MPAaBOMOPSIOK.
[Ipu YoMy mpuUMyC TpPaKTye€TbCsl B UIMPOKOMY 3HAUYEHHI — SIK BUKOPUCTAHHS
OJIHOCTOPOHHIX JMPEKTUB, L0 BKJIIOYAIOTH HE Jume npsmi ((pi3uynHi) Metoau, a U
HenpsiMi  (OpMH BIUIMBY, Taki $IK MEPEBIPKH, PO3MOPSKEHHS, 3a00pOHU YU
oOMexxeHHs. KpiM TOro, mnpaBOOXOpOHHA [ISJIBHICTh JI€PKAaBU BHUPI3HAETHCA
MPUMYCOBUM XapaKTepOM, OCKUTBKH JUIIE JeprKaBa HaJAlIeHa 3aKOHHUM MPaBOM Ha
Takl Aii. J{isSIbHICTh HeIepKaBHUX CYO’€KTIB y I cdepl OazyeTbcs Ha 3axojax
IPOMAJICHKOTO BIUIMBY. 3arajoM CYTHICTh NPAaBOOXOPOHHOI MiSUTBHOCTI MOXKHA
BU3HAYUTH TAKUMHU ACTIEKTAMU: MPOTHJIS MPABOMOPYIIEHHSAM Ta MOJOJAHHS iXHIX
HACI/IKIB, CTBOPEHHS ONTHUMAJIbHUX YMOB IS TIOBHOIIIHHOI Ta e()eKTUBHOI

peaizallii mpaBa B LUJIOMY, a TaKOX Cy0’€KTUBHHX MpaB 1 IOPUIUYHHX OOOB’SI3KIB

[[dus.: 207, c. 260].
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Horapiar, HaTtoMicTh, HE HAIIJICHUA IMOBHOBAXCHHSAMH IIOJ0 IPSMOTO

3aCTOCYBAaHHS JIEP>KaBHOTO MPUMYCY, IO € KIFOYOBOK O3HAKOK MPaBOOXOPOHHUX
opraniB. Horapiycu, BinnoBigHo 10 3akoHy Ykpainu «IIpo HOTapiaTt», BUKOHYIOTH
MEepEeBaXXHO TPEBEHTHBHY (PYHKIIIIO, 3a0e3Meuyroud 3aKOHHICTh IPAaBOYMHIB,
MOCBIAYYIOYM YTOOU Ta HAAAI0Ud IOPUAMYHY CHIY JOKYMEHTaM, IO JI03BOJISE
norepepkaTu cropy Ta npaBonopymeHHsa[175]. OxHak 1 MpeBEHTUBHA POJIb HE
TOTOHA MPABOOXOPOHHIN JISNIBHOCT1, OCKUIBKA HOTaplyC HE Ma€ MpaBa caMOCTIHHO
BXKMBATH 3aXOJIiB MPUMYCOBOTO XapakTepy, a Juiie iHQOopMye BIJMOBIIHI OpraHu
PO MOXKJIMBI TOPYIIEHHS ab0 BIAMOBIISIETHCS BiJ BYMHEHHS HOTapiaJIbHUX i,
AKIIO BOHU cyrepedarh 3akony (cT. S1). Takuit miaxia, xouya i cpusie 3aXUcTy Mpas,
€ paJiie A0MOMIKHUM, 2 HE OCHOBHUM €JIEMEHTOM ITPaBOOXOPOHHOT cucTeMu. Takum
YUHOM, HOTapilaJibHy MJISUTBHICTh JOIUIBHINIE PO3TIAAATH K OKPEeMHH BHUI
IOPUJMYHOI  JIAJBHOCTI, 110 Ma€ MPEBEHTHUBHUM XapakTep 1 MIATPUMYE
MPaBONOPAJIOK, aje€ HE € YACTHHOI MPABOOXOPOHHOI JISUIBHOCTI Y CTPOIOMY CEHCI,
OCKLUIBKH 1 OpaKye KIF0YOBOTO €IEMEHTY — MOKJIMBOCTI CAMOCTIIHO 3aCTOCOBYBATH
NEepKaBHUM PUMYC.

Tak camo P. Binokinb, 3a3Havae, 10 creuiajJbHUI CTaTyc HOTapiyca BUILISIE
HOro JISIBHICT SIK OKpEMHUU BHUJ MPABOOXOPOHHOI POOOTH, IO TapMOHIMHO
JOTIOBHIOE CHUCTEMY JIep)KaBHUX OpraHiB, sKi, BiamoBimHo 10 KoHcTuTyMii,
3a0€3MevyI0Th 3aXUCT MpaB, CBOOO/I Ta IHTEPECIB TPOMAJISH, MiANPUEMCTB, YCTAHOB 1
opraHizamiii Bif OyIb-IKUX TOCSTaHb YH MPABOMOPYIIEHb. TakuM YHHOM,
IPaBOOXOPOHHI (YHKIII1, MOKJIaJICH] Ha HOTapiaT, MIJKPECIIOI0Th, [0 HOT0 MOCa10Bi
0oco0M Ta OpraHM 3A1MCHIOIOTH HOTapiaJibHy JISUIBHICTH K OIUH 13 PI3HOBHU/IIB
PaBOOXOPOHHOT JisIIbHOCTI. OCOOIMBICTIO IHOTO BUAY AISUIBHOCTI € T€, 1110 OPraHu
HOTapiaTy HE MalOTh IIpaBa CaMOCTIHHO 3aCTOCOBYBATHU JEP>KaBHHUM MPUMYC y Oyib-
skiid popwmi [11, c. 775].

[IpaBOOXOpOHHI OpraHM B IIMPOKOMY CEHCI — 1€ JepyKaBHI CTPYKTYpH, SKi
MalOTh MMOBHOBA)KEHHSI KOHTPOJIIOBATH Ta HATJAIATH 3a JOTPUMAHHAM 3aKOHHOCTI U
IPaBOMOPSIKY, 110, HA TIEPIIHA MOTJISI, A€ MIJCTaBU JIOMyCKATH, IO BIIMOBITHO J0
HOpM 3akoHy Ykpainu «[Ipo HOTapiart», MOHSTTS «BUMHSTH IHIII HOTapiaJibHI Iii,

BIAMIHHI BiJl HOTapiaJbHUX 3 METOI HaJaHHS iM FOPUIUYHOI BiporigHocTi» (cT. 1)
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[175], moxHa po3riggaTd HOTapialdbHI OpPraHd i SK MPaBOOXOPOHHI 3 OOMEKEHOIO

ropucaukiiero. [Ipore 3akoH 4iTKO 3a3Hayae, M0 Taki MOBHOBAXXEHHS IIOTh JIUIIIE HA
MiJIcTaBi 3aKOHO/IaBUYMX HOPM. 30KpeMa, JI0 HUX HaJeKHUTh MPOBEACHHS Meiallii 3a
YMOBH, ILI0 HOTaplyc NpoWIIOB 0a30By MIArOTOBKY MeaiaTopa. Takum 4yuHOM, P.
binokinp BBaxkae, 110 3aKOHOAaBElb (PAKTUUHO AOpyYae HOTaplycaM BHKOHYBaTH
MPaBOOXOPOHHI (YHKINI, CHpSMOBaHI Ha 3amo0IraHHs MPABOMOPYIICHHSIM Ta
3a0€3ne4YeHHs] KOHCTUTYLIMHUX rapanTiii rpomaasH. OAHaK HOTaplyCd HE MOXKYTb
CaMOCTIHO TPOTHAISATH 3J0YMHAM UM TPABOMOPYIIECHHSM, OKpIM SIK dYepe3
3BEPHEHHS JI0 1HIIMX MPaBOOXOPOHHUX OPTaHiB. €AMHUM CIIOCOOOM pearyBaHHS s
HOTapiyca € MpHUIUHEHHs HoTapiaibHOI Aii abo BiAMOBa BIiJ HaJaHHS TOCIYT 13
MOBIIOMJICHHSIM OpraHiB mpasomnopsaxy [11, ¢. 772-773].

Horapiyc He BuUKOHYe (yHKIINA aaMiHICTpAaTUBHOIO OpraHy 1 HE 3J1MCHIOE
yOpaBIiHHS TEBHOI0 cQeporo, a 3aiMaeThCsl 3aCTOCYBAaHHSIM HOpPM IMpaBa, TOMY
MpaBoBa MPHUpOJAa HOTApiaTy € HE YMPaBIIHCHKOIO, a MPaBO3aCTOCOBHOIO. XOda
OpraHu yIpaBiiHHS TaKOX 3aCTOCOBYIOTh HOPMHM IpaBa, iXHs AISJIbHICTh MEPEBAXKHO
OB’ s13aHa 3 ONEPATUBHO-BUKOHABYMMH (DYHKIIISIMH, 110 MepeadadaroTh OpraHi3alio
BUKOHAHHS TMPABOBUX HOPM Yepe3 BUIAHHS I1HAWBIAyAIbHUX aKTIB 1 TO3UTHUBHE
PETyJIIOBaHHS CyCHUIbHUX BiqHOCHH. Crenmdika AisUIBHOCTI HOTapiyca MOJisrae B
TOMY, II0 BIH HE Ma€ OCOOJMBHUX BIJHOCHH 13 0co0amu, SKi 3BEpPTAIOTHCS 3a
BUYMHECHHSM HOTapIlaJIbHUX JIiH, 1, K MPaBUJIO, 3aJUIIAETHCS HEYNEePEHKECHUM 1010
pe3ynbTaTy po3MJIsiAy CpaBH, 3a0e3reuyroyn 00’ €KTUBHE 3aCTOCYBaHHS HOPM MpaBa
[145, c¢. 45]. Tomy s TOYHIIIOrO BH3HAUYEHHS CTaTyCcy HOTapiaTy BapTo
aKIIEHTYBaTH Ha HOT0 YHIKaJIbHIA pPOJI y CHUCTEMI MPAaBOBOIO 3aXUCTy, a HeE
OTOTOXXHIOBATH HMOTO 3 MPAaBOOXOPOHHUMH (DYHKIIISIMH, IO MOXKE MPHU3BOAUTH 0
TEPMIHOJIOTTYHOI IUTyTAaHMHU Ta XUOHOro po3yMiHHA ioro 3aBaaHb. HorapiaT B
VYKkpaiHi € MpaBOBUM IHCTUTYTOM, CIIPSIMOBAaHMM Ha 3a0€3MEUYEHHS M03aCyI0BOI0O
3aXMCTy Ta OXOPOHHM TMpaB 1 3aKOHHHWX I1HTEpeCiB (PI3WYHUX 1 IOPUAMYHUX OCIO,
TEPUTOPIATLHUX TPOMAJl 1 JepKaBU 4epe3 3AIMCHEHHS HOTapiallbHUX NI y Mexax
0e3CIipHUX MPaBOBITHOCHH YIMOBHOBRXCHUMHU OpPraHaMH Ta MOCATOBUMHU 0COOAMH.
Ile Bu3HaueHHs B1OOpa)kae KIIOUOBI O3HAKKM HOTapiaTy: IMO3aCyJOBHI XapakTep

3aXHCTy TpaB, OE3CHIPHICTh MPABOBIIHOCHH, IO € 00’€KTOM HOTapiadbHUX i,
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BUKOHAHHA IHUX Hlﬁ BUKIIIOYHO YIIOBHOBAXXCHHMU CY6,€KTaMI/I, a TaKOo)X OCHOBHI

¢GyHKIIT HOTapiaTy — oxopoHa Ta 3axucT npas [199, c. 12]. ITo3acymoBoro dhopmoro
3axKCTy OpraHu Horapiaty BBaxarwTh B. Koctiok [96, c. 16] ta I. Cepneuna [195, c.
173].

Horapiat 3a6e3neuye 0XOpoHy Ta 3aXUCT MpaB 1 3aKOHHUX 1HTEPECIB (PI3UUHUX 1
IOpUIMYHUX OCI0 HUISIXOM YYMHEHHS HOTapiaJibHUX i BiJ IMEH1 JEepKaBH.
OCHOBHMM 3aBJaHHSAM HOTapilaJibHOI MISJIBHOCTI € HaJaHHS IOPUANYHUM (paKTam,
mpaBaM Ta JOKYMEHTaM OMIIIHHOTO XapakTepy ¥ JOCTOBIPHOCTI. Y I[bOMY acCHeKTi
TISUTBHICTh HOTapiaTy Ma€ MEeBHI CHUIbHI PUCH 3 IHIIMMHU OpraHaMy IWBUIBHOI
IOPUCIIUKITT, OJHAK BOJHOYAC BIJIPI3HAETHCA cCrelu(pigHO (OPMOIO 3aXHUCTY. I
KJIF0OUYOBA OCOOJIMBICTH TMOJSITAa€ HE CTUIBKU B 0€3MOCEPEeTHbOMY 3aXHCTI MpaB,
CKUIbKM y TPEBEHTUBHOMY 3amoOliraHHi ix mnopymeHHsM. Came TOMy NpeaMer
HOTaplajbHO1 AISTILHOCTI € CrielU(pIYHUM 1 OXOIUTIOE, IepeyCiM, OE3CIIpHI CIIPaBHU.

Ha BigmiHy BiA CyJIOBUX OprasiB, II0 BHPIIIYIOTh CIIOPH MPO MpaBo, HOTaplyc
3acBIAYY€ BOJICBUSIBICHHS CTOpPIH Ta 3a0e3neuye IOpUAMYHY BU3HAUYEHICTD
npaBoBigHOCHH. CyZ0B1 ¥ 1HIII MPaBOOXOPOHHI OPraHM 3aliMarOThCsl BHPIIIEHHAM
KOH(JIIKTIB, TOAl SIK HOTapiyc (iKCye Ta HaJlae IOPUAWYHOI CUIIM BOJII YYaCHHKIB
yroau. Tomy B. )Kymman BBaxae HoTapiyca (HOTapiaT) MpaBo3aCTOCOBHHM OpPraHOM
[124, c. 64].

Y Mexax JiSIbHOCTI HOTapiaTy MOXHA BHOKPEMHTH KiUTbKa KITIOYOBUX
byHKIIIH, a came:

- 3a0e3mnedeHHs] Oe3CHIpHOCTI Ta J0Ka30BOI CWJIM JOKyMeHTiB. HoTapianbhe
MOCBITUEHHS yroau (a0o MEeBHOTO JOKYyMeHTY/(akTy) Hamae i odimiitHOTO cTaTycy,
M1TBEPKYIOUN JOCTOBIPHICT MIJAMHUCIB, IAaTy Ta 3MICT JIOTOBOPY, 110 Y pasi Copy
3HAYHO MOJIETIIYE JOBEIECHHS MIPaB CTOPIH Y CY/II.

- 3a0€e3MeYeHHs 3aKOHHOCTI MPU YKJIAJI€HHI PaBOYMHIB (KOHTPOJIbHA (DYHKIIIS).
Hotapiyc 3milicHIOE mepeBipKy HasSBHOCTI HEOOXITHUX IOPUANYHUX (PAKTIB, 30KpeMa
PaBO3JaTHOCTI Ta J1€3aTHOCTI CTOPIH, a TaKOXK MPABOMIPHOCTI MEpPe/laHuX TPaB.
BianoBigHo 10 3aKOHOAABCTBa, HOTapiyc 3000B’sI3aHUI BIIMOBUTH Y BUMHEHHI Jii,

SKIIO BOHA CYNEPEUYUTh MpaBy YKpaiHU 4u MDKHApPOJHUM JaoroBopam. L{s yHkiis



93
Ma€ JIepKaBHUU XapakTep, HaBITh SKIO 3AIMCHIOETHCS MPUBATHUM HOTapiycoM,

YIIOBHOBaXCHHUM JIEPIKABOIO;

- (yHKIA HaJaHHA MPABOBOI JOMOMOTH, sika HaOyBae Jenajii OuIbIIOro
3HAYEHHS y CBITJII KOHCTUTYILIIHOTO MOJOKEHHS PO TOJOBHUI 000B’ 30K JIepikKaBU
3a0e3nedyBaTd IpaBa 1 CBOOOAM JOAWHU. BukxoHaHHs 1i€l QyHKUID 30JMKye
YKpalHChKUW HOTapiaT 13 MOJEJUII0 JIATUHCHKOI IIKOJIH, /1€ HOTapiyC IOJaTKOBO
BUCTYNa€e W PaJHUKOM CTOpPiH, CHOPSIMOBYIOUM CBOIO JISUIBHICTH HA 3amoOiraHHs
MO>KJIUBUM KOH(DITIKTaM.

®OyHKIIIT HOTapiaTy BU3HAYAIOTHCS K KIFOYOBI HAIPSIMU MOTO JISUTBHOCTI, 1110 €
YHIKQIPHUMH 1 TMPUTAMaHHUMH BHUKIIOYHO MM iHcTUTylli. DyHKIIT HOTapiaTy
MOKHA PO3IUIMTH Ha JB1 BEIMKI rpymnu: 1) comiayibHi, SIKI XapaKTEePU3YIOTh MICIIC
HOTapiaTy B CHCTE€Mi OpPraHiB IMBUIHLHOT FOPUCIUKIIT Ta MPaBOBOI CUCTEMHU Y KpaiHu;
2) HOTapiallbHO-CHEllalbHI, Kl BIAOOpaXXalOTh  OCOOJMBOCTI,  CHEHUQIKY
HOTapiaJIbHOI AISUIBHOCTI IIOJI0 YYACHUKIB HOTaplajdbHOrO IMPOILECY. 3aJIEKHO Bij
XapakTepy Ta 3MICTy BIUIMBY Ha IMBUIbHI MPaBOBIJHOCHMHM (YHKIIi HOTapiaty
MOYKHA MTOJIUTUTH Ha PETYJIATUBHY, OXOPOHHY Ta KOHTposbHY [51, c. 98-99].

3 yciX 3a3HauYCHHWX HaM, HacamIepel, BaxiuBa QyHKIS 3a0e3MedeHHs
Oe3cmipHOCT] Ta JOKAa30BO1 Baru JIOKYMEHTIB, SIKa TOJISITa€ B TOMY, IO HEMIMCHICTH
JIOTOBOPY YU MPABOUYMHY MOKE OyTH BU3HAHA BUKIIOYHO B CyZ0BOMY mopsiaky. [lpu
IbOMY, Y pa3i BUHUKHEHHSI CYyJIOBOTO CIIOPY MI0JI0 HOTapialibHO TMOCBIAYEHOTO
JOKyMEHTa, CTOPOHM MaloTh 3MOTy e(EeKTHBHIIIE Ta IIBUUIE MIATBEPAUTH CBOI
nmpaBa, ajpke 3MICT MpaB 1 000B’A3KIB CTOPIH, aBTEHTUYHICTh iXHIX MIAMNUCIB Ta JaTta
nocBiqUeHHs o(iliifHO 3adikcoBaHl B HOTapiaJbHOMY NOpsaky [86, c. 57]. Takum
YUHOM, HOTapiaT CIIyr'ye HE JIMIIE THCTPYMEHTOM IOPUJIMYHOrO MOCBIIYEHHS (PAKTIB
Ta OOCTaBMH, a W BaXJIMBUM MEXaHI3MOM TMOMEPEIKEHHSI MPABOMOPYIICHb Ta
3a0e3MeueHHs MPaBOBOI IOMIOMOTH Cy0’€KTaM mpaBoBigHOCHH [124, c. 41-42].

B 3anexxHOCTI Bi XapakTepy Ta 3MICTy BIUIMBY Ha IUBLIbHI MPaBOBIIHOCHUHU
¢ynkuii Horapiaty M. JlonwHChKAa TOAUISE HA PETYISITUBHY OXOPOHHY Ta
KOHTPOJIBHY [55, c. 209].

®OyHKIi HOTapiaTy 3BOASAThCA JO0 3a0e3medeHHst OescmipHOCTI Yy cdepi

IIMBUTBHUX IMPABOBITHOCHH, OCKUJIBKH HOTaplyC Ma€ CIIpaBy BHKJIIOYHO 3 (pakTamw,
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mo HC Hi,Z[J]}IFaI-OTB OCITIOPIOBAHHIO. I_[e rapanTyec y4aCHHKaM HpaBOBiI[HOCI/IH

YIEBHEHICTh Y TOMY, IIO iXHI IpaBa 3aJMIIAThCA He3anepeuHumu. BoaHouac s
HaJaHHS Takol TrapaHTii JAep’kaBa 3000B’si3aHAa CTBOPUTH YMOBH, 3a SIKMX HOTapiyc
MaTHME MOJKIIMBICTh MOBHOI[IHHO, 00 €KTHBHO Ta HE3aJIC)KHO BCTAHOBIIOBATH BCl
(akTH, HEOOXIiTHI I BYMHEHHSI HOTapiaiabHOT 1ii [75, c. 184].

Ha nymxy M. M. JlgakoBu4Y, HOTapiajJbHa OXOpOHA CyO’€KTHUBHUX IIpaB 1
3aKOHHUX I1HTEPECIB YYaCHUKIB LMBUIBHHUX IPABOBIJHOCUH IIOJISITA€ Yy CTBOPEHHI
MIPaBOBUX TapaHTId i 3aXUCTy CyO’€KTMBHOIO IpaBa Ha BUIAJ0K HOTO MOYKJIMBOTO
nopymieHds. Hotapiyc nuisxom CTBOpPEHHS HOTaplaJibHOTO aKTa MOCBIAYYE IMPABO
abo (akT, 110 Ma€ T0Ka30BY CHILY B CyZl. Y pa3l HOPYIIEHHS YU OCKap>KEHHS TaKOTrO
npaBa uYu  (paxkTy, NIATBEPUKEHOIO HOTaplaJlbHUM aKTOM, 3aCTOCOBYETHCSA
CIPOIICHU MOPSI0K 3aXHCTy B MEKaxX HOTapiaapbHOro mnpoiecy [64, c. 21].

SAx 3a3znavarorb Kosanie M.B., €cimo C.C., T'aBpunbuis M.T., Jlyk’siHOBa
['.}O. Ta iHmi, HOTapiaT K MNPAaBOOXOPOHHMI 1 NMPAaBO3aXMCHUM 1HCTUTYT BUKOHYE
TaKi QyHKIII:

- OXOpOHA 1 3aXUCT MpPaB Ta IHTEpECIB (PI3UUHUX, HOPUAUYHUX OCiO, rpoman 1
nepxaBu. OXOpoHa — 1€ MOTEHIIIITHA MOKJIMBICTh 3aXUCTY, KOJIM TMOPYLICHHS 1Ie He
CTaJioCs, a 3aXHUCT — KOHKPETHA Jis MpU TpaBonopyiieHHi. HorapiaT mepeBakHO
OXOpOHSIE TpaBa, ajie MOXKE iX 3aXUIIATH, HAIPUKJaJ, Yepe3 BUKOHABYI HAMHUCH YU
IIPOTECTH BEKCEJIIB;

- TpaBoperyiworua (yHKIS: HOTapiyC BIUIMBa€E Ha TMPABOBITHOCHHU,
BU3HAYAIOUM MpaBa i 000B’SI3KH CTOPIH Y JOTOBOPAX;

- MpaBoaHalizyroua (YHKI[S: HOTaplyC aHajli3ye HOpPMH 3aKOHY, BU3Haudae
MO>KJIMBICTb 1X 3aCTOCYBAHHSI Ta MEX1 IPABOBOI MOBEI1HKHU;

- 3ano0iraHHsl NMPaBOMOPYIICHHSIM: HOTaplyC BIIMOBIISIE Y HE3aKOHHHX MIfiX,
YHUKAIO4YM HETaTUBHUX HACTIAKIB JUIS 0Ci0;

- TMJBUIIEHHS MPABOCBIIOMOCTI TPOMAJISTH Yepe3 KOHCYJIbTaIlli Ta po3’ICHEHHH,
JI0TIOMAararouu I0pUINYHO TPaMOTHO peaji3yBaTH MpaBa;

- BIUIMB Ha 3aKOHOTBOPYICTh: HOTapiajibHa MpaKTUKa BUSBISAE MPOTAIUHU B

3aKOHOABCTBI, CIIPHUSIOUH Horo BaockonanenHio [206, ¢. 307-310].
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Crnemudika HOTapiaabHOI TISJIBHOCTI MOJIATAE€ B TOMY, II0O BOHA 37€01IBIIOTO

CIpsIMOBaHa HE Ha 3aXHCT MOPYIICHUX MpaB, a Ha 3amo0iraHHs MOPYIICHb HMUITXOM
IIPaBOBOTO pEryiOBaHHSA. TakuM YWUHOM, 00’€KTOM HOTApialbHOI iSIBHOCTI €
BUKIJIIOYHO Oe3cmipHi cnpaBu Ta npaBounHH. DyHKIT MpaBa poO3KpUBAIOTH HOTO
3MICTOBY pOJIb 1 3HAYEHHS Yy CYCHUIbCTBI, JEMOHCTPYIOUHU, K IPABO «IPALIOE» B
MPOIIECl PETYJIOBAHHS CYCIHUIBHUX BIJHOCWH. 3HaHHA NHMX (YHKIN H03BOJISE
3pO3YMITH, K1 pe3yJIbTaTH MOXHA OYIKYBAaTH BIJ Jii FOPUMYHUX HOPM 1 MEXaH13MIB
MPaBOBOTO perynoBanHsa. KpiM Toro, aHami3 ¢yHKIINA mpaBa MiAKPECIIOE COIaTbHY
BOKJIUBICTh IOPUIMYHOI JISUTBHOCTI, 30KpeMa IsUIBHOCTI MOCAQJOBHX OCIO, Yus
poboTa 1moB’si3aHa 3 IPaBOBUM peryioBanasam [183, c. 98].

VY nporieci BUMHEHHS OY/b-KOi HOTapiaidbHOI A1l HOTapilyC YXBaJIIO€ IOPUIUYHO
3HaYylle pimeHHs (y BUIVIAAI CBiAONTBa ab0 MOCBIIUYBAJIBHOTO HAIMMKCY), SKE
Oe3rocepeIHbO BIJIMBAE HA MIPABOBUM CTaTyC 3alHTEpEcOBaHMX OcCi0. Take pilieHHs
MOJKJIBE JIMIIIE 32 YMOBH PO3TJISAAY Ta BUPIMICHHS KOHKPETHOI IOPUINYHOI CIIPABH,
110 nepeadayvae 3aCTOCyBaHHSI HOPM IpaBa /10 KOHKPETHOT MPaBoOBOi cuTyailii. Bigrak
HOTapiaJIbHy AISUIBHICTB CHIJ PO3IJIAJATH SIK 0COOJIMBY MPaBOBY (POPMY IISIIBHOCTI,
CYTHICTh SIKOi TOJIATA€ y peaizaiii HOTapiyCoM HOPUCAMKIIMHUX MOBHOBAKEHb Y
cdepi 6e3cnipHUX CIpas.

3acTocyBaHHS MpaBa, y TOMY YHCII B JISTILHOCTI HOTapiaTy, € crenu(iuHoro
dbopMoro ioro peanizailii, 110 BUSABISETHCS Y JEPKABHO-BIAIHUX JIX. Y pe3yJbTari
yXBaJCHHS 1HJAMBIAyaJIbHUX TIPABOBUX AaKTIB CYO’€KTH CYCIUIBHMX BiJHOCUH
OTPUMYIOTh KOHKPETHI Cy0’€KTHBHI mpaBa Ta 000B’s3ku. HeoOXimHICTh Takoro
3aCTOCYBaHHS OOYMOBJIFOETHCS TPUPOJOI0 BIAMOBITHUX IMPABOBITHOCHH, 30KpeMa
Tam, Jie: a) BUHHUKAE MOTpeda y Jep>KaBHOMY KOHTPOJI 3a iX 3aKOHHICTIO; 0) s
BUHHMKHEHHS MPABOBIIHOCUH HEOOXIAHUM € o(iliiiHe BcTaHOBIEHHS (DaKTy; B) Ali
noTpeOyroTh (opmamszanli SK OPUAUYHO 3HAUyIll (QakTh 13 MEpPeBIPKOK iX
MpaBIIIBHOCTI Ta mpaBoMmipHOcTi. Came Taki O3HaKM IpUTAaMaHHI HOTapiajabHIH
IISJIBHOCTI.

[IpaBoBuii XxapakTep HOTapiadbHOI MISIBHOCTI MPOSBISETHCS Y JIBOX BUMIipax:
mo-repine, HOTapilaibHI Jii 31ACHIOIOTHCS BHUKIIOYHO Ha TIJACTaBl 3aKOHY Ta Y

MOPAJIKY, BU3HAYEHOMY 3aKOHOM; TO-pYre, BOHU MOPOKYIOTh FOPUAUYHI HACIIIKH.
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3a CBOIM 3HAYCHHSIM HOTapiaJILHi dKTH € IIPaBOBCTAHOBJIIOIOYUMU, HOI[i6HO a0

CYJIOBUX pillIeHb, OJJHAK BIAMIHHICTh MOJIATA€ B TOMY, L0 HOTapiyc nie y cdepi, e
BIJICYTHIN LMBUIBHO-IIPABOBUH CIIIp, @ CTOPOHU AOOPOBUILHO MPArHyTh 3aKpIlUTU
MPaBOBIJHOCUHU Y (DaKTH 3 METOI0 TapaHTYBAaHHS NpaB 1 3aKOHHUX IHTEPECIB y
TENEepIITHFOMY Ta MalOyTHHOMY.

TakuMm 4uHOM, HOTapiaT BHCTYNAa€ PI3HOBUJIOM IPAaBO3ACTOCOBHOI Ta
FOPUCIUKIIINHOT JISUIBHOCTI, IIO CTOCYEThCA KIFOYOBMX ACIEKTIB peani3auli Mpas
¢iznuHuX Ta opuAMYHUX 0ci0. BiH 37ilicHIOETBCS y TpoliecyanbHiil dopmi, sKa
3a0e3nedye y3ro/pKeHICTh MPABOBOTO 3MICTY Ta IOPUANYHOI (OPMH HOTApPiaIbHOTO
aKTy, JIOCTOBIPHICTh BOJICBHSBJICHHS CTOpIH Ta 30aJaHCYyBaHHS MNPHUBATHUX 1
nyOaiuHux iHTepecis [87, c. 42-43].

M. [lonvHChKa mHINE, IO HOTapiajdbHa ISJIBHICTH € OCOOJUBOIO MPABOBOIO
(OpMOIO OPUIMYHOI TISJIBHOCTI, SIKa TOJIATae B peajizallii HoTaplycaMH Ta 1HIIUMU
HOTapiaJIbHUMH OpraHaMu IOPUCIUKIINHUX TOBHOBaXEHb y OE3CHIPHUX CIpaBax
[JIIXOM 3aCTOCYBaHHS IMPaBOBUX HOPM, IO CTAHOBHUTH CYTHICTh HOTapialbHOTO
nporecy [50, c. 75]. 3okpema, BUMHEHHS HOTapiaJIbHUX il B YKpaiHi MOKJIaTaeThCs
Ha JIep’KaBHUX HOTApiyCiB, MPUBATHUX HOTAplycCiB a00 MOCaAOBUX OCI0 BUKOHABUUX
OpraHiB MiICIIEBUX (CUTbCHKUX, CETTUIIHUX, MICBKUX) PaJl, SIKIIO Y HACETICHUX MyHKTaX
HEeMae HOTapiyciB. BuumHeHHS HoOTapialbHUX MAiil 32 KOPJIOHOM TMOKJIAJAa€ThCs Ha
KOHCYJIbChbKI YCTaHOBU YKpaiHW Ta JAUIUIOMATHYHI MPEACTaBHUITBA YKpaiHu. Y
NesSKUX BHUIAJKaX, ITOCBIIUEHHsS 3allOBITIB 1 JOPYYEeHb MOXE 3I1MCHIOBATHUCH:
YeproBUMHU JIIKapsIMU JIKapeHb, CAHATOPIiB; KamiTaHaMd MOPCHKUX CYJIEH, IO
IUTaBalOTh TiA TMpamopoM YKpaiHW; HavYadbHUKaMU PO3BiAYBaTbHUX, aPKTUYHHX
eKCHeAUII; KOMaHIUpaMU BIMCHKOBUX YAaCTHH 1 BICHKOBO-HaBUYAJIbHUX 3aKJIAIiB;
HavYaJIbHUKaMH MicCIlb 1mo30aBieHHs Boii [174]. HaTomicTh, B Hamiii poOOTI MH
JOCIIKYBAaTUMEMO KPUMIHAJIBHO-IIPOLIECYAIbHUI CTAaTyC JOKYMEHTIB, IOCBIIYEHI
came HoTtapiycom, mo 3TimHO 3 4. 1 cr. 3 3akony VYkpaiam «[Ipo HOTapiat» €
YIOBHOBAKECHOIO JIEP)KABOKO  (i3MUYHOI o0co0a, sKa 3JIMCHIOE HOTapilalbHy
TISUTBHICTD Y JIEp’KaBHIN HOTaplajdbHIN KOHTOPI, I€pKABHOMY HOTapiaIbHOMY apXiBi

a00 HezanexHy npodeciiiHy HoTapianbHy AisIbHICT [175].



97
M. JlonuHCbKa TPOIMOHYE PO3MEKOBYBAaTH OCHOBHHUX CYO’€KTIB HOTapiaJibHOTO

IpoIlecy Ha IHCTUTYTH HOTapiaTy Ta kBa3iHoTapiaty [51, ¢. 166]. Tak camo cy0’€KTiB
HOTapiajibHO1 JISJIBHOCTI MOJUISIIOTh Ha HOTaplaJibHUX 1 KBasziHOTaplaibHUX B.
Uyenko Ta O. JIoOyp [231, c. 149].

Boanouac O. Henin Hamonsirae, mjo 3A1MCHEHHS BCIX HOTapiaJbHHUX (DYyHKIIIH
Ma€ HaJie’KaTh BUKIIOYHO HOTaplycaM, OCKUIbKHM, SIK 3a3Haya€ JIOCTIJHUK, YMHHE
3aKOHOJABCTBO HE BUCYBA€E BHUMOT JI0 TTOCAJAOBHUX 0Ci0, YITOBHOBa)KEHUX HA BUMHEHHS
HOTapiaJIbHUX Jid, MI0JI0 HASBHOCTI IOPUIUYHOI OCBITH, BIAMOBIAHOI mpodeciitHOoi
MIJTOTOBKHU Ta JIIEBUX MEXaHI3MIB KOHTPOJIIO 32 IXHBOIO JisTbHICTIO [132, ¢. 22].

HeoOxigHo migkpecauTu, 1Mo pe3yibTaTUBHA opraHizailis Ta (yHKI[IOHYBaHHS
HOTapiaTy B YKpaiHi € MOXJIMBOIO JIMIIE 32 HASBHOCTI BIAMOBIAHUX IMEPEIyMOB.
Cepen HUX MOXHA BHOKPEMHUTH 3arajbHl, TIOB’A3aHI 3 ICHYBaHHSIM IPaBOBOi
JepKaBU Ta TPOMAJSIHCHKOTO CYCIUIBCTBA, a TaKOX CIeliajdbHi, BU3HAYCHI
3aKOHOJIaBY0 BCTAaHOBJIEHUM MOPSAIKOM OpraHizaiii Ta AisUIbHOCTI HoTapiaty. Taxi
yMOBH (DOpPMYIOTBCS JIE€PKABOIO 4Yepe3 YIMOBHOBAKCHI OpraHW BIaaW, Ha SKi
MOKJIAAAETbCSl  OOOB’SI30K  CTBOPIOBAaTHM CHPHUSTIIMBE IMOJITHYHE, EKOHOMIYHE,
colllaJbHE Ta MPaBOBE CEPENOBUIIE IS HAJIEKHOTO (PYHKIIIOHYBaHHS HOTapiaibHOI
CUCTEMH.

Jlo momioHMX O00OB’A3KIB HAJIEKUTh, 30KpeMa, 3a0e3MedeHHs] HoTapiaTy
MOJKJIUBICTIO BUKOHYBAaTH KJIIOYOBI 3aBJaHHS: TapaHTyBaTH OXOPOHY IIpaB YCiX
YYaCHHMKIB MPaBOBIJHOCHH, 3aro0iraTi MOKJIMBHUM MOPYLIEHHSM, a y BHUMAJKY iX
HACTaHHS — 3[IACHIOBATH 3aXUCT 1 BITHOBJICHHS MOPYLICHUX MpaB. BUKOHAHHS X
3000B’s3aHb JIepKaBOO Mae 0a3yBaTHUCS Ha HaI[lOHAJILHOMY 3aKOHOJABCTBI Ta
BIJMOBIJATH KOHCTUTYUIMHUM TapaHTIIM peajizailii, 3aXUCTy W MOHOBJIEHHS IpaB
rpomasH [57, c. 207].

Ha nepexonanHss A. MapXuHOi, HOHSTTS HOTapialbHOI AISVIBHOCTI CIiJ
BIJIPI3HATH BIiJ] TOHSTTS «IISIBHICTE HOTapiyca». 3a Cy0’€KTHHM CKJIaJoM IIi
MOHSTTS CIIBBIHOCATHCA SIK POJIOBE Ta BHJIOBE: HOTapiajbHA MiISUIBHICTH OXOILIIOE
HE JMIIe Aii HOTapiyCiB, a ¥ MISUIBHICTH IHIIMX MOCAJAOBHX OCIO, SIKI 3TiAHO 13
3aKOHOM MalOTh IMPaBO BUKOHYBATH OKpeMi HoTapiaibHl 1ii. BogHouac moHsATTS

«HOTapiaJibHA MISUTBHICTEY HEOOX1THO BIIMEKOBYBATH BiJI IIUPIIOrO TMOHSTTS —



98
«HOTapianbHU Tporec». OCTaHHE HE JIMIIE BKIIOYAE€ CUCTEMY HOTapialbHUX i,

IO 3iHCHIOIOTHCS Cy0’€KTOM y paMKax €IWHOTO HOTapialbHOTO MPOBAKEHHS, a i
OXOILTIOE HOTapiaJbHO-MPOIECyalbHI BiIHOCHHH, YYAaCHHUKOM SIKUX € «CIIOXKHBAW)
HOTapiaJIbHUX MOCHYT, 0 pOOUTH HOTApIAJbHUN MPOIEC PIZHOBUIOM IOPUIUYHOTO
MPOIECY 3a CBOEI0 CYTHICTIO Ta ¢opmoro. Kpim Toro, HoTapiaabHa MisUIBHICTH HE
TOTOXHA MOHATTIO HOTapiaabHOI mpoueaypu. Horapiansaa mporeaypa siBise coboro
CYKYIHICTh BU3HAQYEHUX 1 CAHKIIOHOBAHUX JIEPKABOI MPABOBUX HOPM, WIO
PETYJIOITh TOCHIJIOBHICTh MPOIECYaTbHUX [, MOMJIHMBI MOJIEIl TOBEIIHKH
YYaCHHUKIB HOTapiaJbHUX MPABOBIJHOCHH, a TAKOX IMpaBUJia ¥ yMOBH 3IHCHEHHS
HOTapianbHOI misutbHOCTI [119, ¢. 51].

Horapiar sk emeMeHT cucTeMH IOCTHIT (YHKIIOHYe y BH3HA4YeHIN
nporecyalbHii (HopMi, 10 A€ MiJICTABU TOBOPUTH IMPO 1CHYBAHHS HOTaplaJbHOIO
IpOIIECYy Ta 3YMOBJIOE MOTPeOy y BHU3HAYEHHI Tally3€BOI HAJIEKHOCTI HOPM, SKi
PETYNIOITh HOTro AisUIbHICTD. e muTaHHs po3risnanocs NepeBaKHO HAYKOBISIMHU Y
cdepl LUMBUIBHOTO MPOLECY Ta aJAMIHICTPATUBHOTO MpaBa, MpPH LbOMY iX MO3UIIT
cyrreBo pisHAThC [JmB.: 136, c. 70-90]. OmHi IOCTITHUKH pPO3TIASIAIOTH
HOTapiaJIbHO-TIPOIIECYaTbHI HOPMH SIK MIATady3b HHBUIBHOTO MPOIECYaTbHOTO
mpaBa, TOAI SAK 1HINI BIJHOCATH HOTaplajbHE 3aKOHOJABCTBO JO CHUCTEMHU
aIMIHICTPAaTUBHOI'O 3aKOHOJIAaBCTBA, 30KpeMa aJMIHICTPATHBHOTO IPOIECYaTbHOTO
[87, c. 44].

VY HoTapiaJIbHOMY MpOIECi CTOPOHAMHU BHUCTYIAIOTh CY0’ €KTH HOTapiaIbHUX
npolecyalbHUX MPAaBOBIIHOCUH, SIKI JIIOTh y BJACHUX IHTEpecax BIJMOBIIHO 0
iXHBOTO MpaBoBOro crarycy. Bonu OepyTh ydacth y (popmMyBaHHI MarepialbHUX
IPaBOBIAHOCHH, IO MEPEAaroThCid Ha PpO3MJsd HoTapiyca, ad0 y BCTaHOBJICHHI
IOpUIMYHOTO (PaKTy; € 0co0aMHM, YMi MaTeplajbHI IpaBa Ta 00OB’SI3KM BUHUKAIOTh Ha
OCHOB1 IOPHJIUYHOrO (akTy, MOCBIIYEHOTO HOTapiycoM; ab0 € y4YacHHUKaMu
MaTepiabHUX TPABOBIAHOCHH, B paMKaxX SKHX HOTaplyCc IOCBIMYY€E BiATOBITHE
marepianbHe mpaso [99, c. 133-140].

Hortapianbai mporecyalibHi  BIAHOCUHHM XapakTepU3yloThcs, Ha nymky O.
KpuxkeBcbKkoi, HU3KOI OCOOJMBOCTEH: HASIBHICTIO OOOB’SI3KOBOTO Cy0’€KTa —

HOTapiyca a0o0 1HIIUX YIOBHOBAXEHUX 0C10, SIK1 371HCHIOIOTh HOTapiajabHi J1i; YiTKO



99
BHU3HAYCHOIO KOMHGTCHHi€I-O HOTapiyca, BCTAHOBJICHOKO HOpMaMH HaHiOHaJILHOPO Ta

MIXKHAPOJHOTO 3aKOHOJABCTBA; IMPABO3aXHCHUM 1 TPABOOXOPOHHUM XapaKTEPOM
HOTapiajbHO1 JISUTBHOCTI; JTOOPOBUIBHICTIO yYacTl B HOTapilaJIbHUX BiJHOCHHAX,
30KpeMa MpH YKIAaJaHHI Ta TMOCBIAYEHHI Yroja; O€3CHIpHUM XapakTEepOM IHX
BIIHOCUH, IO IPYHTYETbCS Ha OE3CMIPHOCTI HOPUAMYHUX (aKTiB 1 MHpaB, AKI €
OCHOBOIO HOTapiaJbHOTO TPOBA/PKEHHSA; a TaKoX OOOB’SI3KOBOIO IMHCHMOBOIO
dopMmoro dikcarlii HOTapiaTbHUX A 1 BEEHHS NUTOBOJACTBA. JlepaBa peryioe 11
BITHOCUHU Yepe3 CIeliaibHi HOPMH, sSKi (OPMYIOTh OKpeMy Taly3b IpaBa (3a
nepexoHanusM O. KpmkeBchbKkoi) — HOTapianbHe mpoliecyaibHe mpaso. Lle cucrema
IIPaBOBHX HOPM, IO PEryJIOIOTh CYCHUIbHI BIAHOCHMHH, SKI BHHUKAIOTH I Yac
3MIMCHEHHS HOTaplaJIbHUX M1 MK HOTapiaJbHUMH OpraHaMH Ta ocoOaMmH, SKi
3BEPTAIOTHCS 32 X BUKOHaHHSM. [IpenMeToM HOTapiaabHOro MpollecyaibHOro MpaBa
€ CYCIUIbHI BITHOCUHH, TIOB’s13aH1 3 HOTapiaJIbLHUMHU A1SIMU, & HOTO METO]I TIOJISITaE B
crernugivHOMy Croco0i BIUIMBY NMPaBOBUX HOpM Ha I BigHocuuu [99, c. 36-37].
HaromicTh, TBEep/KEHHS TMPO TPABO3AXUCHUK 1 TMPABOOXOPOHHHHA XapakTep
HOTap1aJIbHOI JISIbHOCT1I BUAAETHCS CYNEPEWIMBUM: MU BXKE AIMIUIM BUCHOBKY, IO
HOTapiaT BUKOHYE MPEBEHTUBHY (YHKINIO 1 HE Ma€ MPaBOOXOPOHHOTO XapaKTepy y
BY3bKOMY KpPHMIHAJIBHO-TIPABOBOMY 3HAauY€HHI, TOMY Taka Kiacudikailisi morpedye
yTOUHEHHA. Tak camMoO TMOJOXKEHHS MpO «OE3CHIPHICTh IOPUAUYHHX (DAKTIB» HE
BpPaxoBYe, 1110 B HOTAplaJbHIA MPAKTHUIll TPAIUIAIOTHCS BUIAJIKH MPUXOBAHUX CIIOPIB
Yy OCIOPIOBAHOCTI MpaB, Kl BUSABISIIOTHCA JIMIIE B CYAOBOMY IMOPSJKY, OTXKe
aOCOJIIOTHA  «OE3CHIPHICTE» € pajlie JOKTPUHAIBHOI  17eaiizalielo, Hik
IPAKTUYHOIO PEATBHICTIO.

KpiMm TOro, y HaykoBii JiTepaTypl HEMa€ €AUMHOI MO3UUII IIOA0 MiCUsA
HOTapiaJIbHOTO TPOIECYaTLHOTO TpaBa B CHCTEMI IpaBa YKpaiHW, IO CHPUYUHSIE
nuckycii. Jlesiki BUeH1 BBaXkKaroTh, 1[0 BOHO HE € CAMOCTIMHOIO raay33t0 1 BXOJUTH JI0
chepu LMBUIBHOTO TMPOIECYalTbHOTO IIPaBa, BHUKOHYIOYM (YHKIIIO 3aXHUCTY
IMBUTBHUX TIpaB y HecyAoBii ¢opmi. [HII AOCTIAHUKKA TOPIBHIOIOTH HOTO 3
aJMIHICTPATUBHUM TMPOIIECOM, OCKUIBKM HOTapiajdbHI OpraHd MalTh O3HAKU
JIEP>KaBHOTO YIIPABIIHHS, a IXHS MISIIBHICTD MiANOpsAIKoBaHa MiHICTEpCTBY IOCTHUIIIT

VYkpainu, sike 3IIHCHIOE HArisig 1 KOHTPOJb. TpeTs Tpyma HayKOBIIB BiJICTOIOE
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CaMOCTIMHICT,  HOTapiaJIbHOTO  MPOLECYalTbHOTO TpaBa, apryMEHTYIOYH 1€

0e3CIIpHUM XapaKTEepOM HOTaplaJbHUX 1M 1 BIICYTHICTIO 3MarajbHOCTI B IIpOLIEc iX
3M1MCHEHHS. 3 OrJsi[y Ha OpraHizaliiiHy CTpyKTypy HOTapiaTy Ta cheuudiky
HoTapianbHux A1, O. KpukeBchbka BBa)kae HOTapiajdbHE MPOIECyalIbHE MPABO
OKpEMOIO Trajy33l0 I[paBa, sKa TICHO TOB’si3aHa 3 I[MBUIBHUM, LUBIIBHO-
MPOLIECYaJIbHUM, CIMEWHHUM, 3€MEJIbHUM, >KUTIOBUM 1 aJMIHICTPATUBHUM IIPABOM
[99, c. 37].

OCHOBHMM TPUHIIMIIOM HOTApIAJIbHOTO MPOLECYabHOTO TMpaBa YKpaiHH
MO3IJISIIAE€THCA MPUHIUIT 3aKOHHOCTI. 3rimHo 31 cr. 8§ Kouctutymii Ykpainu, B
JIep>kaBl BU3HAETHCS 1 Jli€ MPUHIIMI BEPXOBEHCTBA IpaBa, KU Tependavae, 110
3aKOHM Ta IHIII HOPMATHBHO-TIPABOBI aKTW MaroTh Bianosimat Konctutymii, a ii
HOpMHU € ipsiMo Aitounmu [94]. M. JonuHchka moropkyerbes 3 1ymkoro C. 1. dypeu
ta €. . ®ypcu 3 mpuBOAY TOTO, IO MPHUHIIMII BEPXOBEHCTBO MpaBa — 1€ MPHHIIMII
BEpXOBEHCTBa 3akoHy [51, ¢. 117], mo o3Ha4Yae MpOBigHY POJb 3aKOHY B MPABOBIil
CUCTEMI, HOro BHILY IOPUIMYHY CHJIY MOPIBHSHO 3 MIA3aKOHHUMM aKTaMH Ta ix
BIJIMOBIMHICTh OAWH oOgHOMY [223, c¢. 69]. 3 Takoro iHTepHpeTamier KaTeropii
«BEPXOBEHCTBO IIpaBa» MH KATETOPUYHO HE TMOTOMKYEMOCh, OCKUIBKH HMOro
OTOTOKHEHHS 3 BEPXOBEHCTBOM 3aKOHY BHJA€THCS HAJTO 3BYKEHHM 1 CIIPOILEHUM
migxonoM. BepxoBeHCTBO 3akoHY, O€3yMOBHO, BiJoOpakae iepapxidHy Oya0BY
IPaBOBOI CUCTEMHU Ta BU3HAYA€ MPOBIJIHY POJIb 3aKOHY TMOPIBHIHO 3 IMiI3aKOHHUMU
aKTaMM, MPOTE UM HE BUYEPIIYETHCS 3MICT IMPUHLMUIY BEPXOBEHCTBA IpaBa. Y
Cy4acHOMY HOro po3yMiHHI, 30KpeMa Yy MpakTHUIll €BpONenchbKOro Cyay 3 IpaB
JIOJIMHU, LN TPUHIUI OXOIUTIOE He Jiniie (JOpMallbHY MPIOPUTETHICTh 3aKOHY, a U
BUMOT'M JI0 HOTO 3MICTY — CHPABEAIUBICTb, TPOMOPIIIAHICTh, IPABOBY BU3HAUEHICTb,
JNOCTYHHICTh 1 mependadyBaHICTh. 3BEJICHHS BEPXOBEHCTBA IIpaBa JIMILE [0
BEPXOBEHCTBA 3aKOHY MOPOKYE PU3UK JIEralli3My, KOJIU OYyJb-SKWI 3aKOH, HaBITh
TaKdi, 10 CYNEePeYnTh KOHCTUTYIIIHUM 3acajaM Yd MDKHApOJHUM CTaHJapTaM y
cdepi paB JIIOAUHHN, BU3HAETHCA JJOCTATHIM KPUTEPIEM MPABOMIOPSAKY. Takuit miaxin
HE BIATIOBIZA€ CYYaCHUM €BPOICHCHKUM BHUMOTaM, SIKI BUXOJISTH 13 TOTO, IO MPABO

HC MOXKC 3BOIUTHCA BHUKIIOYHO OO0 TCKCTY 3aKOHY, a IIOBHHHO TIapaHTyBA4TH
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IPIOPUTET OCHOBOMOJIOKHUX TpaB 1 CBOOOJ, HE3AJIEKHICTh CYIOBOI BIaJd Ta

e(eKTUBHUI JOCTYN J0 MPaBOCYIIS.

AHami3 npakTukd €Bpornercekoro cyay 3 npaB JoauHu (gam - €CILI)
J03BOJISIE BU3HAUMTH MIHIMaJbHI TapaHTIi, SIKI MarTh OyTH 3aKpiluieHl B
3aKOHOJIaBCTBl JUIsl  3aloO0IraHHs MOPYLIEHHSM IMpaB o0coOM, TNeperdadyeHux
KoHBeHIII€I0 PO 3aXUCT IpaB JIOAUHU 1 OCHOBOIOJIOXKHHX CBOOOJA (sIKa BXE €
YaCTHMHOIO HalllOHAJbHOrO 3akoHojaBcTtBa [JmB.. 171, 91, c¢. 97-98]), mim uac
BUKOPUCTAHHA 3aco0iB  JOKa3yBaHHS Ha PpI3HUX €Tafnax KPUMIHAJIBLHOTO
IPOBAJI>KEHHS.

Jlo Takux rapaHTii MOKHA BIJHECTH: TMPOBEICHHS MPOLEAYpP Y TMOPSAKY,
BHU3HAYCHOMY 3aKOHOM; BIJIITOBIIHICTh MOJIOKEHb 3aKOHY MPUHIHUIAM JOCTYIMHOCTI,
YITKOCTI Ta TepeadadyyBaHOCTI; 3a0€3MeUYeHHsI CYJIOBOI'O0 KOHTPOJIIO 3a PIIICHHSMHU
IOJI0 3aCTOCYBaHHS 3aco0iB JOKa3yBaHHs; MOJIMBICTb OCOOM BHUKJIACTHU CBOIi
apryMEeHTH 1] 4ac TaKOro KOHTPOJIIO; OOIPYHTOBAHICTh PIIIEHb NPO BUKOPUCTAHHS
3aco0iB JOKa3yBaHHS Ta IXHS BIJAMOBIJHICTh BUMOTaM YHWHHOTO 3aKOHOJABCTBA;
HasBHICTh Y 0COOM €(PEKTUBHHUX 3aCO0IB 3aXHUCTY, 30KPEMA MOKIMBOCTI OCKAPKEHHS
3aKOHHOCTI Ta OOTPYHTOBAHOCTI pIillIEeHbh MPO JOCTYI JO pPEeYe 1 JOKYMEHTIB;
HaJleXHe (iKCyBaHHsI, 30€piraHHs Ta 3aXUCT OTPUMaHOI iHGOpMAIIii I 3a100IraHHs
il Moaudikallii, HE3aKOHHOMY 3HUIICHHIO YW TMOMIUPEHHIO (MPUKIAIOM € CIpaBa
«Poman 3axapoB npotu Pocii»). 3 ypaxyBaHHSIM TOro, 110 0araro HOpM KOHBEHIIIi
1950 p. MaroTh OIIIHOYHUN XapakTep, CYTTEBO IMIABHUIINYETHCS 3HAYEHHS CYAOBHX
pillieHb JJi1 PO3YMIHHS ii 3MICTY, a TaKOX MPOTOKOJIIB 0 Hei. KpiM Toro, ocKiibku
0araTo KOHCTUTYILIMHMX HOPM MpO TMpaBa JIOJUHM CIHIBNAJal0Th 3 OCHOBHUMU
mpaBaMH, 3aKpIIJICHUMH B HOpMax KoHBeHIii 1950 p., BaXXJIMBUM € aHaji3 BIUIUBY
npaktuku €CILI [93, c. 178].

Henorpumanns uux rapanTiid, sik 3a3Hayae €CI1JI, mpu3BoauTh 10 NOPYIICHHS
mpaB ocobm, rapanToBaHux crarreio 8 KonBeHmii, a Takox crarrero 1 Ilepmoro
nporokony g0 Konenmii. Kpim TOro, mopymieHHs BKa3aHUX TapaHTIH
Oe3rmocepeIHbO BIUIMBAE Ha JOMYCTHMICTh OTPUMAHHMX JOKa3iB. BiamoBimHo 10
gactuHu | crarti 87 KpumiHanbHOro mporecyanbHOro KOJAEKCY YKpaiHW, TOKasH,

OTpI/IMaHi 3 1CTOTHHM IMOPYILICHHAM IIpaB Ta CBO6OI[ JIOAVNHH, TapaHTOBAHHUX



102
KoHnctutymieto Ykpainu, 3akoHaMu YKpaiHu, MIXXHAPOJHUMHU JOTOBOpaMHU, 3rojla Ha

000B’SI3KOBICTh SIKMX HajlaHa BepxoBHow Panor Ykpainu, a Takox J0Ka3u, 3100yTi
3aBASKA 1H(pOpMallii, OTpUMaHi YHACIIJIOK TaKUX MOPYUIEHb, BU3HAIOTHCA
HEJIOMYCTUMUMH. TakuM YUHOM, HEJJOTPUMAHHS 3a3HAYEHUX TapaHTId 1 MOPYIICHHS
KOHBEHIIIMHUX TMpaB € TIJCTaBOI0 [Ji1 BHU3HAHHSA JOKa3lB HEJONYyCTUMUMH B
KpUMiHaITBHOMY TTpoBajpkeHHi [207, c. 984].

Ak 3aznauae M.M. JIsSskOoBWY, MPUHIMI 3aKOHHOCTI € OCHOBOIOJIOXHUM IS
BCIX IHIUX MPUHIIUITIB HOTAP1aJIbHOTO MpPaBa, OCKUIBKU BOHU € IHCTPYMEHTaMHU HOTO
peaizallii, a TOpyIIeHHS] OyJIb-IKOTO IHIIOTO MPUHIUITY aBTOMATUYHO MPU3BOIUTH
70 TOpYIIEHHS 3aKOHHOCTI [65, c¢. 27]. V HoTapiajbHId TiSJIBHOCTI MPUHIIMIT
3aKOHHOCTI Mae€ JiBa acHEeKTH: MO-TIepIle, yCi Aii HOTapiyCiB Ta YIOBHOBaXKEHUX OCI0
MOBUHHI BIANOBIJIATH 3aKOHOMABCTBY YKpaiHW; Mmo-apyre, ¢Gi3uM4Hi Ta IOPUIAYHI
ocoOM, sIKI 3BEPTAIOThCS 3a HOTapIaIbHUMHU  JIISIMH, TaKoXX 3000B’s3aHi
JOTPUMYBATUCS YMHHUX MPaBOBUX HOpM. BinmoimHo n0 cT. 2 3akoHy YKpaiHu
«IIpo Hotapiat» [175], mpaBoBYy OCHOBY HOTapiaJibHOI JiSJILHOCTI CTaHOBJISATH
KoHctutynis, 3a3HadeHuil 3aKOH Ta IHIII HOPMATHUBHO-IPABOB1 akTW. BuumHs0uM
HOTapiaibHi Ail, HOTapiycu abo yIOBHOBa)KE€HI 0COOU MIATBEPKYIOTh 1X 3aKOHHICTb
1 JIOCTOBIPHICTb, 3amoOiraloyd TMOPYIIEHHSAM TpaB Ta I1HTEPECIB CTOPIiH.
HenoTprMaHHs BCTaHOBIIEHOTO TOPSAKY BUYMHEHHS HOTapladbHUX 1A CHPUYMHSE
HEJIHCHICTh HOTApiaJIbHOTO akTa 4yM npaBouuHy [56, c¢. 102]. NapanTieto peanizaritii
MPUHIIAITY 3aKOHHOCTI € TIPaBO Ha OCKap:KEHHS HOTaplaJbHUX i a00 BIAMOBH Y iX
BUMHEHHI, niependavene cT. 50 3akony Ykpainu «IIpo HOTapiaT». ¥V pa3i BUSBIECHHS
NOpYLIeHb 3aKOHOJABCTBA IMiJl Yac HOTapiaJibHUX Al HOTapiyc ab0 yIOBHOBa)KE€HA
ocoba 3000B’si3aHI HEraHO TMOBIJIOMUTH TPABOOXOPOHHI OpraHU [UIsl BXKUTTA
BIAMOBIAHUX  3axoAiB. JloTpumaHHA MNPUHIMOY  3aKOHHOCTI mOpsiMo  abo
OTOCEPEIKOBAHO MifKpeciaeHo y crartax S5, 7, 21, 39, 47, 49, 51 3akony Ykpainu
«IIpo HOTapiaT» [175].

Takox BaXJIMBUM € TPUHIUIN OOTPYHTOBAHOCTI HOTapialbHUX aKTIB, SKHI
BUMarae, o0 HoTapiaiabH1 aKTH 0a3yBajuCs HA TOCTATHIX 1 JIOCTOBIPHUX ITiICTaBax,
nependayeHuX 3aKOHOIABCTBOM, 3a0€3Meuyroud iX MPaBOBY OOIPYHTOBAHICTH 1

BIJIMOBIAHICTD (PAaKTUYHUM OOCTaBHUHAM.
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KnrogoBuM acmekToM JisUTBHOCTI  HOTapiaJbHUX OpraHiB, € IPUHIIUI

HOTaplajabHO1 TAEMHHUIII, 1110 BioOpakae crenudiky iXxHboi poOOTH.

B. KomapoB Ta B. BbapaHkoBa CTBEpIKYyIOTh, IO TpPEIMET HOTapiadbHOTO
MPOIECYaTbHOTO IpaBa OXOIUIKOE CYCHUIbHI BIJHOCHUHHU, IO BUHHUKAIOTh MIXK
HOTapiycaMu (HOTaplaJlbHUMHU OpPraHaMH) Ta IHIIMMH YYaCHUKaMH HOTapiaJibHOrO
MIPOBA/KEHHS y 3B’SI3Ky 3 MOCBIIYEHHSAM MpaB 1 IOPUAMYHO 3HAUYylIIMX (PakTiB, a
TaKOXX 3A1MCHEHHSM IHIIMX HOTaplaJIbHUX 1A 3 METOK HaJaHHSA iM IOPUAMYHOL
noctoBipHOCTI. [IpenMeT MUBITBHOTO MPOIECYATbHOTO MIpaBa CTAHOBIISTH CYCIUIbHI
BIJIHOCHHM, III0 BHUHHMKAIOTh Yy TMPOIECl 3MIMCHEHHS MPaBOCYAs Yy IMBUIBHUX
CIpaBax, X04a MK IIUMH chepamMu TPOCTEKYEThCS TIeBHA CNUIBbHICTD. L{e 3ymoBiieHO
TUM, 1110 HOTapiaT y CHUCTEMI MPOIECYaJbHOTO MpaBa MOEIHYE €IEMEHTH SIK CIIPHOT,
Tak 1 0e3CHIpHOI IOPUCAUKIIM, 10 3a0e3nedye X B3a€MO3B’S30K Ta MEBHY €IHICTH
[87, c. 45-46].

CucteMa HOTapiaJIbHOTO MpollecyalbHOro mpaBa, 3a M. JlonMHCBKOMO, SIBISiE
COOOI0 BIOPSAKOBaHY CYKYIHICTh HOPMATHBHHX IIOJIOXKEHb, CTPYKTYpOBaHHX 3a
MPaBOBUMHU IHCTUTYTaMH, SIKI B KOMIUIEKCI 3aKpIILIIOIOTh KJIOYOBl NPHHIIMIIH,
dbopMu Ta TOPANOK 3MIMCHEHHsS HOTapialibHOi MismbHOCTI. L[i HOpMH perysmoroTh
BITHOCUHU, 110 BHHHUKAIOTh MK HOTapiycaMu, MDK HOTaplycamu Ta JIepKaBoio, a
TaKOX MK HOTapiycaMu 1 0coOaMu, IIOJI0 SIKUX BUKOHYIOTHbCS HOTapilaibHI Iii, Yy
nporieci peanizanii HoTapianbHuX (yHKmiii. Ha nymxy M. JlonuHchkoi, B YKpaiHi
chopMmyBasiacs KOHIICMI[S ICHYBaHHA [JBOX OKpEMHX IIpaBOBUX raiy3eil:
HOTapiaJIbHOrO TMpaBa Ta HOTapiaJbHO-MpoIecyalbHOro nmnpasa [54, c¢. 75].
HaromicTe, Te3a mpo iCHyBaHHSI B YKpaiHi HOTaplajJbHO-TIPOIECYAIbHOTO MpaBa sk
OKpeMoi rany3i € ciabo OOrpyHTOBAHOIO, OCKUIBKM HE TMIATBEpPKEHA UYITKUMHU
KpUTEPISIMA aBTOHOMHOCTI TpEAMETa YW METOAY pEryJroBaHHA. 3aKOHOJaBCTBO,
30kpeMa 3akoH Ykpainu «IIpo HOTapiaT», HE BUOKPEMIIIOE MpoOLECyaabHI HOPMHU B
OKpeMy raiy3b, PO3IJISIIalouu iX SIK CKJIaJOBY HOTapiajgbHOro mpaBa. Takuil mopin
MOXK€ YCKJQJIHUTH TMPaBO3aCTOCYBaHHS, CTBOPIOIOYHM pHU3UK  (parmeHTarrii
pPETYJIIOBaHHS HOTApiajdbHOI JISUIBHOCTI, SIKA 3a CBOEK TMPHUPOAOID TIOETHYE
MaTepiaJibHI Ta MPOIeCyallbH1 aCIIEKTU. AHAJIOTIS 3 MPOILIECYATbHUMHU Taly35IMH, K Yy

[IMBUILHOMY YM KpPUMIHAJILHOMY TIIpaBi, € HEKOPEKTHOIO dYepe3 MPEeBEHTUBHUU 1
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MOCBIIUyBaJbHUM XapakTep HOTapiadbHUX JiH. J[OIIIbHIIIE BIOCKOHATIOBATH €IUHY

CUCTEMY HOTapiaJbHOTO IMpaBa, HIXX BUOKPEMIIIOBATH MPOLECyalIbHY CKIaA0BYy 0e3

JIOCTATHIX MI1JICTaB.

2.2. HorapiajibHO nocBix4eHi JOKYMEHTH SIK JIKepeJio 10Ka3iB

VY HaykoBIM JIUCKYCIi OO Cy4YaCHHUX 3acajJ KpPUMIHAJIBHOIO MPOLECYaTbHOIO
JIOKa3yBaHHS OHIEIO 3 KITFOYOBHX MPOOJIEM 3aITUIIAETHCS MOIIYK ONTUMAITEHOT MOJIEII
HOPMATHBHOTO 3aKPITUICHHS KaTeropii «JI0Ka3W» Ta CHUCTEMH IiXHIX JDKepe.
TpaauiiiiHa KOHIIEMIIIS JIETAIbHOTO BU3HAYEHHS JOKa3iB y 3aKOHOJABCTBI YKpaiHU
HEOJIHOPA30BO  IMjjaBajiacs KpUTHUIl 3 OOKy HAyKOBIIIB 4Yepe3 HaJAMIpHY
dbopmaizoBaHICTh Ta OOMEXKEHICTh y BimoOpakeHH1 ix 1Hdopmarliiinoi npupoau. ¥
IbOMY KOHTEKCT1 OCOOJIMBOTIO 3HAYEHHsI HA0YBAIOTh MMpalll BITYU3HSIHUX JIOCIITHUKIB,
AKl TPONOHYIOTh HOBI1 MHIAXOIM 110 PO3YMIHHS CTPYKTYpH Ta (DYHKLINA JTOKa3iB Y
KpUMIHAJIbHOMY Tpoueci. Taki Mpono3ullii BUXOJATh 32 MEXI CYyTO HOPMAaTHBHOIO
aHa3y 1 BpaxoBYHOTh  1H(POPMALIHO-KOMYHIKaTUBHUM, CEMAHTHUYHUI  Ta
MparMaTUYHUNA BUMIPH JIOKa30BOi AisUTbHOCTI. CaMe TOMYy aKTyaJbHHM € 3BEPHCHHS
70 CYYacCHHUX KOHIIENTYaJIbHHX pPO3POOOK, SIKI HE JHIIE KOHKPETU3YIOTh 3MICT
IHCTUTYTY JI0Ka3iB, ajie i MPOMOHYIOTh MO0 CHCTEMHY MOJIEPHI3AIIII0 BIAMOBITHO 10
BUKJIMKIB ~ CY4YacHOI  TMpaKTUKH, 3abe3medyroun  OajdaHC  MDK  THYYKICTIO
PaBO3aCTOCYBAHHS Ta JOTPUMAHHIM rapaHTiid JOIMyCTUMOCTI i HAJIMHOCTI 10Ka30BOi
iHpopmanii. Tak, C. Bireiupkum, O. BonoGyesoro, 1. /laBumoBoro B MoHorpadii
«/Ixepena mokaziB y KpHUMIHAJIBHOMY Mpolieci YKpaiHW» OKpeMy yBary NpUALICHO
IPONO3UIIIT 11010 KOHIENTYAIbHOI'O MIAXOAY A0 IPABOBOIO PETYJIIOBAHHS IHCTUTYTY
JIOKa31B y BITYM3HAHOMY 3aKOHOJIABCTBI. 30KpEMa, MPOIOHYETHCSA BIIIMOBUTHUCS BiJl
TpaJUIIitHOT HOpMATUBHOT Je(diHIlii 0Ka31B, 3aMIHUBIIM ii YITKUM 3aKOHOAABUUM
3aKpIIUIEHHSM CYKYITHOCTI BUMOT JI0 iX 3MiCTy, (hopM Ta jkepen. Takuil miaxin Moxe
3a0e3MeynTr OUThITY THYYKICTh Y 3aCTOCYBaHHI HOPM IIpaBa, BOJHOYAC TapaHTYHOUU
JOTPUMAaHHS CTaHJApPTIB JIOMYCTUMOCTI Ta HaAIMHOCTI AokasiB. lle Takox cmpuse
yHi(iKaIlii MpaKTUKA CYJAOBOTO PO3IIISIY Ta IMIJBUIIEHHIO SIKOCTI CYIOBUX PIllIEHb.

3HAYHOIO MipOI-O APryMCHTOBAHUMH Ta IPAKTAUIHO I[OHiJII)HI/IMI/I € ITIOJIOKCHHAI, K1
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CTOCYIOTBCSl aHaji3y 1H(QOpMaIliiHUX, CEMAaHTUYHUX 1 MparMaTUYHUX BIIACTUBOCTEH

JoKepen  JokasiB.  Jlo  TakMx  BJIACTMBOCTEM  Halexarb €HTpomis  (CTYIIHb
HEBU3HAYEHOCTI YU Xaocy B iH(oOpMaliifHOMy MacHBi), Te3aypyc (CTPYKTYpOBaHUIA
HaOlp MOHATH 1 TEPMIHIB, IO BiAOOpa)karOTh 3MICT JIOKa3iB), a TAKOX I[IHHICTh
(yTuiniTapHa 4YM IOpUIMYHA 3HAYYILIICTh 1HQOpMAIii Ui BCTaHOBJIEHHS OOCTaBUH
cipasu). L1 xapakTeprCTUKH JT03BOJISIIOTH HE JIMILIE OLIIHUTHU SIKICTh JKEPEIT JOKa3iB, a
# ONTUMI3yBaTH TpOILEC IXHHOIO 30MpaHHA Ta BHUKOPHCTaHHS, IO € OCOOJIHBO
aKTyaJIbHUM Yy KOHTEKCTI CKJIQJIHUX KpUMIHAIBHUX MpoBakeHs [Jus.: 214, c. 185].
HaromicTe, 3amporoHoBaHui MiAXiag 10 aHamizy iHGOpPMAIIHHUAX, CEMAaHTHYHUX 1
nparMaTUYHUX BJIACTUBOCTEM JKEpen JO0Ka3iB 0e3yMOBHO CTAaHOBUTH 3HAYHUMN
HAyKOBUM 1HTEpEC, OCKUIBKM BIH MOIVIMOIIOE PO3YMIHHS TPUPOJIX JIOKa3iB SK
CKJIaHOTO OaraTopiBHEBOro (peHOMEHa, 110 MOEHYE PUAUUYHUNA, KOMYHIKATUBHUH 1
KOTHITUBHUWA acneKkTH. Take po3IIHUpPEHHS TEOPEeTUHHOI 0a3u J03BOJISE BIIIATH Bij
CyTO (opMaIbHO-MPABOBOIO CHPUMHSATTS JOKa3iB 1 pO3IIISAaTd iX SK HOCIIB
iHopMallli, 3MICT 1 3HaYEHHS SIKOI MOXXYTh BapilOBaTHCS 3aJIEXKHO BIlJ] KOHTEKCTY
KPUMIHATBHOTO MPOBaKEHHA. BoHOYAaC BKITIOYEHHS TIOHATH EHTPOIii, Te3aypyca Ta
MparMaTUYHOI I[IHHOCTI B CHUCTEMYy aHAI3y JOKa3iB CTBOPIOE MIATPYHTS JUIS
MDKIACIUTUTIHAPHOTO X0y — Ha CTUKY IOpUCHPYAEHIIi, 1H(opMaIliifHOT Teopii Ta
JHTBICTHUKH.

OnHak  BOPOBAKEHHS  TaKOTO  MIJXOQY B KOHTEKCTI  MPAKTUYHOTO
IIPaBO3acTOCYBaHHS MOTPeOye MeBHOI oOepekHocTi. HaamipHa KoHIenTyamizaris ta
BUKOPDUCTAHHA  CKJIQJAHUX  1H(GOPMAIIHHO-CEMAaHTUYHUX  KaTeropii  MOXyTb
YCKIQIHUTH PO3YMIHHS 1 3aCTOCYBaHHS TOJIOKEHb NP0 JIOKa3u MPAKTUKAMU —
CYAJSIMH, CITITYMMHU Ta aJJBOKaTaMH, JUIS SIKUX MEPIIOYEProBEe 3HAYCHHS Ma€ YiTKIiCTh,
BU3HAUEHICTh 1 mHepeAdadyBaHICTh MPABOBUX HOPM. Y MeXaX KpPUMIHAIBHOIO
MPOLECY, SIKAM BUMArae IIBHJKOCTI, CTPYKTYPOBAHOCTI Ta CYBOpPOi MpOILECYyalbHOI
TUCIIMIUTIHY, 3aHATO TIHO0KEe 3aHypeHHS y (1710cOPChKO-CEMAaHTHYHUHN aHATI3 MOXKE
NPU3BECTH JI0 BTPATU HOPMATUBHOI YITKOCTI Ta HEOAHO3HAYHOCTI TIyMau€HHS
JIOKa30BUX CTaH/IAPTIB.

VY4eHi BU3HA4aIOTh TaKil XapaKTEPUCTUKU JOKYMEHTA SIK JIKepelia JoKa3iB:



106
- I0r0 MOXXYTh CTBOPIOBATH YCTaHOBH, IIJINMIPHUEMCTBA, OpraHizailii, CiIy>kKO0O0BI

ocobu abo okpemi (iznyHi ocolu;

- JIOKyMEHT BBaXXa€ThCS JKEPENIOM JIOKa3iB, SIKIIO WMOTO BiJOMOCTI MarOTh
3HAUEHHSI JJIsl BCTAHOBJIEHHS 00CTaBUH, 110 MIJUISITAI0Th TOKa3yBaHHIO BIIMOBIIHO 0
ct. 91 KIIK Ykpainu;

- 1H(popMallis PO NEBHI NOJIT BIAOOPAKAETHCS B MUCbMOBOMY JOKYMEHTI Yepe3
ix omuc ocobamu, SIKi € aBTOpaMH MHUX JOKYMEHTIB;

- s (ikcarrii 00CTaBUH y JOKYMEHTI MOXYTh 3aCTOCOBYBATHUCS Pi3HI criocoOu
nepenayvi iHpopmariii;

- JTOKYMEHT HaOyBa€ CTaTyCy JpKepena JOKasiB, SKIIO BIH OyB OTpUMaHUU 13
JOTPUMAHHSIM BIIOBIIHOT KpUMiHATBHO-TIpoIiecyaibHO1 nporeaypu [30, c. 248].

VY KpuMiHAIBHOMY MPOIIEC] JOKYMEHTH MOKYTh BUKOPUCTOBYBATHCS SIK JIKepena
J0Ka3iB JIMIIE 3a YMOBU JOTPUMAHHS HOPM KPUMIHAIBHOTO IPOIECYaTbHOTO
3aKOHO/IABCTBA, A TAKOX IXHBOI HAJIEKHOCTI Ta JomycTuMocTi. HanexHictb
JOKyMEHTa $IK caMoCTiHOro moka3y, BignmoBigHOo a0 cT. 85 KIIK Vkpainy,
BU3HAYAETHCS MOT0O 3JaTHICTIO MICTUTH 1H(OPMALIO, Ka MPSMO YU OIOCEPEIKOBAHO
MIATBEPKY€ HAABHICTH a00 BiJICYTHICTh OOCTaBWH, IIO IMiISTAIOTh JOKA3yBaHHIO B
KPUMIHAJIBHOMY TPOBA/KEHHI, a TaKOX IHIIWX (aKTiB, IO MAIOTh 3HAYCHHS IS
CMpaBH, UM BIUIMBAE HA JIOCTOBIPHICTH 400 MOKJIMBICTh BUKOPUCTAHHS 1HIITUX JTOKA3iB.
I, BIAMOBIAHO, SIK MM 3a3Ha4yalld paHille, JIOMYCTUMICTh JOKa3iB PperyJtoeThbCs
NPOIECyaTbHIUM 3aKOHO/JABCTBOM 1 BKJIIOYA€E JIBa KIIFOUOBI ACMEKTH: JIOKYMEHT Mae
Oytu orpuManuii BianoBigHo a0 cT. 86 KIIK Ykpainu. 3a00poHS€ThCSI BUKOPUCTAHHS
HEIONYCTUMHUX JIOKa3iB MPU NPUUHSTTI MPOLECYaATbHUX PIIIEHb YU CYIOM Iij 4ac
BUHECEHHS Cy0Boro pimenns [193, 15, c. 113-114].

3a cnoBamu A. I1. Cnoboa3siHa, JOKYMEHTH SIK JOKa3u MOKYTh OyTH OTpUMaHi Ta
BKJIFOUEHI 10 MaTepiajiB KPUMIHAIBHOTO MPOBAIKEHHS TAKUMHU CIIOCOOaMMU:

1) no6poBiLTHHE HATAHHS TOKYMEHTIB yYaCHUKAMHU TTPOIIECY;

2) BuTpeOyBaHHS peyeit 1 JoKyMeHTiB BianoBigHo 70 cT. 93 KIIK Ykpainu;

3) BIWIIy4EHHsI JOKYMEHTIB ITiJ] 4ac OOIITyKy Ha MiJICTaBl yXBaJU CIITYOTO CYIII;

4) TUMYACcOBUHM JOCTYI JO pede 1 JOKYMEHTIB 3a yXBaJIOO CIITYOTrO Cyi abo

cyny;
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5) oTpuMaHHS JIOKYMEHTIB Ha TEPUTOPIi 1HO3EMHOI JIepKaBU depe3 MEXaHI3MHU

MDKHAPOJHOTO CHIBPOOITHUIITBA B paMKax KpUMIHAJIBHOTO NpoBajpkeHHs [197, cC.
188].

Haromicts, A. B. Kpymenunpkuii 1 A. M. Y01 BBaxaroThb, 1110 TaKUK CHOCiO
OTpUMaHHS  JI0OKa3iB, SIK CAaMOCTIMHE TOJAHHS JOKYMEHTIB  yYaCHUKAMHU
KPUMIHAJIBHOIO TPOBAKEHHSI (ITyHKT 1), HE MOTpedy€e OKPEMOTro BULIEHHS, OCKLIbKU
BIH YK€ BKJIIOYEHHUH 10 MPOLEAYypU «OTpUMaHHsA», nepenodoadenoi cr. 93 KIIK
VYkpainu, npo sKy Haerbcs B myHKTI 2. Ha ix mymKy, 0 3a3Hau€HOrO MEpemiKy
JOUUIBPHO JIOAATH 1€ OJWH CHOoCi0 OJepKaHHsS JTOKYMEHTIB-IOKa3iB, a caMme iX
BUJTyUEHHS IT1]T 9aC 0COOMCTOr0 00IIyKY, 1110 € pi3HOBUA0M 0o601IyKy [107, c. 10].

Takum ywmHOM, aHamiz mnonokeHb KIIK VYkpainu cBimuuTh, mo Oyab-sSKuii
JOKYMEHT, a0l CTaTH HAaJEKHUM Ta JOMYyCTUMHUM JOKa30M, Ma€ OyTH OTPUMAaHUU Y
crocid, mepenbadeHU 3aKOHOM, 3 JIOTPUMaHHSAM IpoliecyaabHux rapanTiil. lle
CTOCYETbCS SIK 3arallbHUX JDKEeped JI0Ka3oBOi IH(opmallii, Tak 1 JOKYMEHTIB, SKI
MICTATh BIJJOMOCTiI 3 OOMEXEHUM JOCTYIOM. Y IIbOMY KOHTEKCTI OCOOJMBOI yBaru
HaOyBae npo0JieMa CIiBBIIHOIIEHHS MK IOTpe0aMy KpUMIHAIBHOI'O ITPOBAKEHHS Ta
OXOpOHOIO HOTapiajgbHOI TaeMHMII. HoTapiaqbHO MOCBiAYEH! JOKYMEHTH, OyIydu
BAKIIMBUM IOTEHIIMHUM €JIEMEHTOM JIOKAa30BOI 0a3H, BIA3HAYAIOTHCS MIIBUILEHUM
pIBHEM 3aXHCTy, OCKUIBKM MICTATh YyTJIHMBY I1H(OPMAILIO, M0 OXOIUIFOETHCS
KaTeropi€l0 OXOPOHIOBAHOI 3aKOHOM TaeMHHUINl. Ha BigMiHy Bij 1HIIMX CrocoOiB
OJIepaHHS JIOKYMEHTIB Yy KpPUMIHAJLHOMY TIpoleci (JI0OpoBUIbHE HaJaHHS,
BUTpEeOYBaHHS, BUIYUYEHHS MiJ yac OOLIYKY YM TUMYAaCOBUHM JOCTYIH), 3aCTOCYBaHHS
IUX MEXaHI3MIB II0AO0 HOTaplalbHUX JOKYMEHTIB mependavyace  JI07aTKOBI
polLeCyaabH1 FapaHTii.

[IpaBoBe perynroBaHHsI BUMarae, abu BTpy4daHHs y cpepy HOTapiaabHOI TAEMHHIIL
BIIOYBaJIOCS] BUKIIFOUHO Ha MIJCTaBl CyJOBOIO PIIIEHHS, HaBITh B YMOBaX BOEHHOI'O

CTaHy, KOJM OKpeMl IIOBHOBaKEHHsS TMPOKypopa poslHpeHo. Taka mpaBoBa
KOHCTPYKIis nokauKaHa 30eperty OamaHc MiK e(EKTHBHICTIO JOCYAOBOIO

PO3CITiyBaHHs Ta HEOOXITHICTIO MiATPUMAaHHS CTaOUTLHOCTI HOTApiaIbHOTO O0ITY
JIOBIpM JI0 IHCTUTYTY HOTapiaTy sIK TapaHTa 3aXMCTy MpPUBAaTHUX MpaB. BomHoudac

3a3HAUEHUN MIIX1I OKPECIIOE HAYKOBY IMpoOieMy: SK 3a0€3MeYUTH MaKCUMaIbHO
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e(deKTUBHE BUKOPHCTAHHS HOTaplajdbHO IMOCBIIUEHUX JOKYMEHTIB y JIOKa3yBaHHI 0e3

NOpyILIEeHHST 3acaj KOH(DIIEHIIHHOCTI Ta MNPUHIMUIY BepxoBeHcTBa mpasa. Came
PO3TJIS IBOTO MTUTAHHS J03BOJISE OPTaHIvYHO MEPEHTH BiJ 3arajbHUX IMOJIOKCHD MPO
JOMYCTUMICTh 1 HAJIGKHICTh JIOKa3iB /10 COEIU(IKK OXOPOHU HOTapiaibHOI TAEMHHUIIL
AK IHCTUTYTY, IO MO€EAHYE MyOIIYHHUM 1HTEpeC y KpUMIHAJBbHOMY IE€pPECIIilyBaHHI 3
IIPUBATHUM IHTEPECOM Y 30€pEKEHH1 JOBIPH 10 HOTAPIAILHOI'O MPOLIECY.

TakuM 4MHOM, X04a 1HTerpauis HPOpMaIiHUX, CEMAHTUYHUX 1 MPArMaTUYHUX
KPUTEPIiB Yy CHUCTEMY JOKAa30BOT'O IMpaBa € IUIKOM BUIIPABIAAHOI0 HA TECOPETHUHOMY
piBHI, 1 MpaKTUYHE BOPOBAHKCHHS Ma€ OyTH T030BaHUM 1 3/IMCHIOBATHCS dYepes
y3arajJbHeHl METOMIOJIOTIYHI MIJXOJU, a HE NUIAXOM MPSAMOTro 3aKOHOJABYOTO
3aKpIMJICHHS CKJIQIHUX HAYKOBUX MOHSATH. ONTUMAIBHUM BHUIA€THCS BUKOPHCTAHHS
IUX KOHUENIIN y MeXax JOKTPUHAIBHOTO TIIyMadyeHHs Ta CyJI0BOI apryMeHTallli, e
BOHM MOXYTh BUKOHYBAaTH (DYHKII}O YTOUHEHHS 1 MOMIMOJEHHS PO3YMIHHSI 3MICTY
NOKa3iB 0e3 TMOpPYILIEHHS CHUCTEMHOI JIOTIKM KPUMIHAJILHOTO MPOLECyalbHOrO
3aKOHO/IaBCTBA.

VY paMmkax TEOpeTHYHHX 3acajl KpUMIHAJIBLHOTO MPoIecy chOpMOBAHO KOMILIEKC
O3HaK (BJIACTUBOCTEH), SIKI BUCTYIIAIOTh KIFOUOBHUMH KPUTEPISIMU JIJISl OLIHKHA JIOKA3iB
y KpUMiHaJIbHOMY TIpoBajikeHHi. [{g cuctema Oyna po3pobieHa Ha OCHOBI IPYHTOBHUX
HAYKOBHUX JIOCIIJPKEHb, Cepe]l AKX 3HAYHMK BHECOK 3pobuB JI.M. JlobGotiko. ¥V cBoix
npansgx BiH JETaJbHO NpOaHali3yBaB CTaH HAYKOBUX HampallloBaHb y i cdepi,
MIIKPECTUBIIN, L0 MPOTATOM TPHUBAIOI0 Yacy BYEHI-NPOLIECYATICTH MPUILISIIN
3HaYHy yBary IONIYKY Ta CHCTEMaTH30BAaHOMY OMNKCY HEBiJI’€EMHHX XapaKTCPHUCTHK
JI0Ka3iB, 10 MPHU3BEJIO JI0 1IeHTU(]iKaIlli TaKMX OCHOBHMX O3HaK: 1) HaJEXKHICTh; 2)
JIOIYCTUMICTb; 3) IOCTOBIPHICTh; 4) TOCTATHICTH (3 YpaXyBaHHSIM CYKYITHOCTI JOKa3iB)
[111, c. 132].

Sk BUTUMBAE 3 BHINE3a3HAYCHOTO, OJHIEIO 3 KIIFOUOBUX XapaKTEPUCTHK JOKa3iB,
0 CIIYTY€ KPUTEPIEM iXHBOI OIIHKH, € JOMyCTUMICTh. L[ BmacTuBicTh Oyia neTaabHO
nociimkeHa B.B. PoxxHOBOO, sika 3a3Hauyunia, M0 CYTHICTh JTAHOI O3HAKHU TPAJIMIIIIHO
PO3TISAAETECA  Yepe3 MpU3My YOTHUPHOX  B3AEMOIIOB’SI3aHUX  €JIEMEHTIB: 1)
YIIOBHOBAXEHUM CY0’€KT, SKUW TMPOBOIUTH TpOIECyaldbHl [ii, CHOpsiMOBaHI Ha

30upaHHs J0Ka3iB; 2) 3aKOHHO BU3HAUEHE JpKepesio iH(opMallii, 10 CTAaHOBUTH 3MICT



109
nokasy; 3) mepembadeHa 3aKOHOJABCTBOM TpoOIleCyaslibHa JIisl, 3aCTOCOBaHAa JUIS

OTPUMaHHS JI0Ka3iB; 4) BCTAHOBJICHUH 3aKOHOM TOPSAOK 3AIMCHEHHS MPOIIeCyalbHOT
i1 Ta BiNOBIAHA popma TOKyMEeHTYBaHHs ii pe3ynbTaTiB [187, ¢. 302]. Takum unHOM,
BU3HAHHA JI0OKa3y JOMYCTUMHM 3HAYHOKO MIPOIO 3aJIEKUTh BIJ MIATBEPIKEHHS TOTO,
0 JKEpENo HOro MOXOJKEHHS BIANOBiae BUMOraM 3aKOHOJABCTBA, TOOTO €
HAIGKHUM 1 mependadyeHMM HOPMAaTUBHUMH aKTaMH. BaKIMBICTh 3aKOHHOTO
MOXOJ/IPKEHHS JIOKAa31B IMIJKPECIIOEThCSl TakoXK y «tOpuanuHiid eHUMKIoneAi», e
HaTOJIONTY€THCS, 10 IEPIIOYEPTOBOI0 YMOBOIO JIOMYCTUMOCTI JIOKA31B € iX OTPUMAaHHS
3 JDKEpeJl, YITKO 3aKpIIJICHUX Y 3aKOHI, sIKi CIYTrylOTh OCHOBOIO JJISI BCTAHOBJICHHS
(dakTUYHUX JaHMX, 0 MAIOTh JOKA30BE 3HAUCHHS y KPUMIHAIBHINA crpasi [238, c.
291]. O1xe, HAJIEKHICTh BU3HAYCHOTO 3aKOHOJAABCTBOM JDKEpesa OTpUMaHHs J0Ka3iB
BIJIITPAa€ KPUTHUYHY pOJib y 3a0€3MedYeHH] 3aKOHHOCTI Ta OOIPYHTOBAHOCTI CYIAOBHX
pillieHb, 10 MIIKPECIIIOE HEOOXITHICTh CYBOPOTrO JOTPUMAHHS MPAaBOBUX HOPM Ha BCIX
erarnax 30upaHHs, (ikcarrii Ta OIiHKHK JToKa30Boi 0a3m [133, c. 164-165].

BusnaueHHs1 TOMyCTUMOCTI JI0Ka31B 4epe3 3aKOHHICTh JKEpesia iX MOXOJKEHHS
HEMHUHYYE aKTyasli3ye MUTAHHS HE JIMIIE PO OKPEMi BHIW TaKUX JKEpPEN, a i mpo iX
VIOPSAKOBAHICTh Y MEXaX KPUMIHAIBHOTO TPOIECy. SIKIIO MOMyCTUMICTh JOKa3y
3YMOBJIIOETHCS BIAMIOBIAHICTIO JpKepena iH(opmallii BUMoram 3akoHy, TO OIlIHKA i€l
BIZIMOBIIHOCTI TOTpeOy€e PO3YMIHHS MICI KOHKPETHOTO JDKepeia y 3arajibHii
CTpYKTypl jAokasyBaHHs. Came TOMYy B HayKOBOMY JHMCKYpCl Jelail 4YacTilie
BUKOPHUCTOBYETHCSI KAaTEropisi CUCTEMM JKepesd JI0Ka3iB, fKa JI03BOJIAE PO3TISAATH
3aKOHOJ]aBYO BH3HAYCHI JpKepesia He 130J1bOBAaHO, a SK B3a€EMOIIOB’S3aHI €IIEMEHTH
IUTICHOTO TPOIeCyalbHOTO MeXaHi3My (OopMyBaHHS J0Ka30Boi 0a3u. Y I1bOMY
KOHTEKCTI 3BEpHEHHS 10 MPOOJIEMAaTHKU CHUCTEMH MPOIECYATbHUX JKEPEN JOKa3iB €
JIOTIYHUM MPOJOBKEHHSAM aHaii3y JOIyCTHUMOCTI K KJIIOYOBOI BJIACTUBOCTI JI0Ka3iB,
OCKUTBKH JIMIIIE B MEXaX CHCTEMHOTO IMiIX0y MOKJIMBO aJICKBATHO OI[IHUTHU MPABOBY
npupoy, (yHKI[IOHATbHE TPU3HAYCHHS Ta B3aEMOJII0 OKPEMHX JIKEpel JTOKa30BOi
iHpopMaIlli y KpuMiHaTbHOMY MPOBAKEHHI.

[Ipo cucremy mKepen MOKa3iB y KPUMIHAIBHUX MPOBADKEHHAX muie M.
HukoHeHko, He BU3HAYal0OUX CBOT'O BIHOIICHHS JI0 caMoi Iiel kareropii [133, c. 163-

164]. IIpo cucremy mpouecyaabHHX JpKepen aokas3iB ropoputh O. Octpiituyk [140, c.
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745]. Ane y 4YMHHOMY KPUMIHQJIBHOMY MPOIIECYaTbHOMY 3aKOHOJABCTBI BIICYTHS

jeraibHa  AediHINIS TOHSATTS «CHUCTeMa TMPOILECyalbHUX JKEpEN JI0Ka3iBy.
3aKkoHO/1aBellb OOMEKYETbCS JIMILIE HOPMATHUBHUM 3aKpIIUIEHHAM MEPEiKy JKepel
nokaziB (4. 2 cr. 84 KIIK VYkpainu), Akl po3risialoThCcsl y JOKTPHUHI SK CKJIAIO0BI
€MMHOT cHCTeMd. TakuM YHHOM, cama KaTeropis «CHUCTeMa» € HayKOBOIO
KOHCTPYKLI€0, 10 BUKOPUCTOBYETHCS AJI B1IOOpa)KEHHS BHYTPIIHBbOI OpraHizarii
IpoIecyalbHUX JKEepeNn JO0Ka3iB, 1X B3a€MO3B’A3Ky Ta (yHKIIIOHYBaHHA B MeXkax
J0Ka3yBaHHS. Y IIbOMY CEHCl CHCTEeMa MPOIeCyalbHUX JIKEPEI JOKa3iB PO3yMIEThCS
HE SK 3aKOHOJABYO BHU3HAYCHE TIOHATTSA, a fAK pe3yJbTaT JOKTPUHAIBHOI
1HTEepHpeTalii, TOKIMKAHOT PO3KPUTH ITUTICHICTh Ta B3a€EMOY3TOJKEHICTh YOTUPHOX
YCTaHOBJICHUX 3aKOHOM JKepesl J0Ka30Boi iH(opMartii. Bigrak aHaii3 boro muTaHHS
Ma€ 3AIMCHIOBATUCS 3 YypaxXyBaHHSM HOPM KpPUMIHAJIBHOIO MPOIECYaTbHOIO
3aKOHO/IaBCTBA.

Y mmpokoMy pO3yMiHHI CHCTeMa O3HA4a€ MHOXHHY B3a€MOIIOB’ I3aHUX
€JIEMEHTIB, BIIOKPEMJICHUX BiJI CEPEIOBUIIA TA 3[JATHUX B3AEMOJISITH 3 HUM SIK €IUHE
mie. EleMeHT cucreMu € HaiMEHIOK0 CKIIAJOBOIO, SKY YMOBHO CIPHUHAMAIOTH SK
HenoIuTbHY. [IpoTe MOHATTS HEMTOAUTLHOCTI € BITHOCHUM 1 3aJICKHUTH BiJl KOHKPETHUX
nuted  pocmimxkeHHs. Cucrema sBis€ COOOK CYKYMHICTh  B3a€MOIIOB’SI3aHUX
KoMIToHeHTIB. Biamosimno 10 4. 2 cr. 84 KIIK Ykpainu, 10 mpolecyaabHUX JHKepe
JI0Ka31B HaJeKaTh MOKa3aHHS, PEUOBl JOKa3W, JOKYMEHTH Ta BHCHOBKH EKCIIEPTIB.
Ie#i mepentik € 3aK0OHO/IaBUO BU3HAUEHUM 1 PO3TISAacThes Sk BuuepnHui [us.: 140,
c. 746].

TakuM YHMHOM, CHCTEMa TNPOIECYaTbHUX JDKEpEN JIOKa3iB — 1€ HOPMATHBHO
BU3HAYCHA, 3aMKHEHA CYKYIHICTh B3a€MOIMOB’SI3aHUX €JIEMEHTIB KPUMIHAIHHOTO
MPOLIECYaTbHOTO JOKa3yBaHHS (TIOKa3aHHS, PEUYOBI JIOKa3H, JOKYMEHTH, BHUCHOBKH
EKCIIepTIB), AKa (PYHKIIIOHYE SIK €IUHE IIJIE 3 METOI0 3a0€3MEYEHHS] BCTAHOBJICHHS
00CTaBWH y KPUMIHAIBHOMY TIPOBA/HKCHHI Ta JTOTPUMAHHS MPUHITUIIB 3aKOHHOCTI U
CIPaBEIJIMBOCTI.

BusnaueHni 3akoHOIaBCTBOM TMpoIlecyalbHI JpKepena JOoKa3iB CTBOPIOKOTH
dbyHmameHT st 3a0e3neueHHsT 00’€KTUBHOCTI Ta CHPaBEJIMBOCTI KPUMIHAIBHOTO

npoBajpkeHHd. [Ipore 0coOMuBUI  HAYKOBO-IPAKTHUYHUN  1HTEpEC CTAaHOBUTH
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TOCIIJKEHHSI THUX JUKEpeNl JI0Ka3iB, SKI BHHHKAIOTh y cdepl Takux IPaBOBUX

IHCTUTYTIB, SIK HOTapiar. AK€ caMe HOTaplaJbHO MOCBIAYEHI JTOKYMEHTH, Oyydu
oiIfHUMH aKTaMH, HAAUICHUMH TPE3YMIIIEI0 JOCTOBIPHOCTI 3a0€3MeuyIoTh
nepexia 1H@opmarllii 3 npuBaTHOi cdepu y IIIOMMHY IMyOiiyHOro BuU3HaHHS. Lle
3YMOBJIIOE HEOOXIJHICTh aHAJI3y poOJII HOTapiaTy sK I1HCTHTYTY, WLIO0 BHKOHYE
MPEBEHTUBHY (YHKITIIO 1, X04a 1 HE Ma€ MPABOOXOPOHHOTO XapaKTePy y BY3bKOMY
KPUMIHAJIBHO-TIPABOBOMY 3Hau€HHI, (POpMy€e TOKYMEHTH, SIKI MAlOTh 3HAUYEHHS JI0Ka31B
y KPUMIHAJILHOMY TIPOIIECi.

Came TOMy moONaibIIMNA aHaIi3 poOJl HOTapiaTy B MEXaHI3Mi KpUMIHAILHO-
IPOIECYaTbHOTO JOKa3yBaHHS TMOTpeOye 3BEPHEHHS HE CTUIbKA JO 3arajibHOi
XapaKTEPUCTUKU HOTapialbHO TMOCBIAYEHUX JOKYMEHTIB, CKIIBKH JO BHYTPIIIHBOT
JIOTIKM PE3yJIbTAaTiB HOTAplaJIbHOI AISUTBHOCTI, BUPAKEHUX Y (OopMi HOTapiaJbHUX
akTiB. VneTbcs mpo 3°ACYBaHHS TOro, SIKMM UYMHOM pi3Hi 3a CBOIM 3MicTOM Ta
MIPAaBOBUM IPU3HAYEHHAM HOTapiajibHI aKTH Ha0YBaIOTh BIACTUBOCTEN MPOLIECYaTbHO
3HAYYIIUX JOKYMEHTIB 1 32 IKUX YMOB BOHH MOKYTh BUKOHYBAaTH (DYHKIIIO JKepeia
JIOKa31B Y KPUMIHAJIbHOMY MPOBAKEHHI. Y 1bOMY KOHTEKCTI BaXKJIMBOI'O 3HAYEHHS
HaOyBa€ JOKTPUHAIBHE PO3MEXKYBaHHS BHUIIB HOTapiaJIbHUX AaKTiB, IO J103BOJISIE
TOYHIIIIE BU3HAYUTH iX JOKA30BUH MOTEHITIAT Ta MPOIECYaTbHY PEJIEBAaHTHICTb.

C. ®dypca wHarosomrye, MmO pe3ylabTaToM Oyab-IKOi HOTapladbHOI Mdii €
HOTapilaJIbHUN aKT, IKUH € ii 3aBepIIaIbHUM €JIEeMEHTOM. AKTH, 1110 B1JI0OpakaroTh Ta
(bIKCYIOTh pe3yJbTaTH ASUIBHOCTI HOTapiyca, o(OpMIIIOIOTECS Yy MUCHBMOBIM (popMi
BIJIIOBIJTHO JIO 3aKOHY — y BUIJISI HAIMCIB, CBIJIONTB, aKTIB YM IHIIUX JOKYMEHTIB
[Hdus.: 222, 209, c. 551, ].

[. YepeBarenko Ta B. bapankoBa nuinyTh Npo HOTapiajdbHI aKTU-TOKyMeHTH. Ha
OYMKY OCTaHHBO1, HOTapiajbH1 aKTH KIACU(PIKYIOTHCS 32 TAKUMH KaTErOPIsIMU:

- aKTH, K1 B1I0OPaKaIOTh PE3yIbTaTH 3aCTOCYBAHHS HOPM MAaTepiajJbHOTO MpaBa
Ta OCTATOYHOTO BHPIMIEHHS HOTapiaJibHOI CIpaBU BIIMOBITHO 1O 3asBICHUX BUMOT
3alliKaBJICHUX 0Ci0 (HampuKiaj, CBIIONTBO MPO MPaBO Ha CHAAUIMHY, CBIIOITBO PO
HaOyTTs MaiiHa 3 ayKI[IOHY, TOCBITYYBAJILHUIN HAMKC, BUKOHABYMI HAIIUC);

- aKTW, W0 3acCBIMUyIOTh BIACYTHICTh MIACTaB JUIsI BUKOPHUCTAHHS HOPM

MaTepiaJII)HOFO mpaBa Ta YHCMOXIIMBIOIOTb BHUHHUKHCHHA UYMW  IIPUITMHCHHA
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HOTapiaJIbHOTO MPOIIECY Ha I1i OCHOBI (30KpeMa, MOCTaHOBA MPO BIJIMOBY Y BUMHEHHI

HOTapiaJbHOI 1ii);

- aKTW, SKI JOKYMEHTYIOTh TMpoIecyalibHl Jii, HEOOXITHl JJIs PpOo3IIIsy
HOTaplalbHOI CIpaBH, KOJM BUHHKA€E MOTpeda y BUKOHAHHI BIAMOBIIHUX 3aXO[IB
(HampukIaa, akT MPO HEMOXKIMUBICTH BXKHUTTS 3aXOAIB IIOJAO OXOPOHU CHAJKOBOIO
MaifHa, TIOCTaHOBA IO MPU3HAYCHHSI eKcIiepTr3n Tomno) [6, c. 16].

Orxe, Oyab-AKMIl HOTapiaJbHUI aKT BIAOOpa)kae BOJIEBUSBIEHHS HOTaplyca,
CIpsSIMOBaHE Ha BHWPINICHHS CYTI HOTapiajlbHOi CrpaBu a00 BUKOHAHHS OKPEMOi
nporecyanbHoi nii B 11 MexaXx. BogHowac 1meil akT Takox (iKcye HasSBHICThH 1
CIPSIMOBAHICTh BOJII 3alHTEPECOBAHUX OCI0O — YYaCHHKIB HOTapiaJIbHOTO TIPOIIECY.

Hotapianbauii akT BUCTYIIA€ pe3yIbTaTOM BOJIBOBOI JISIIBHOCTI, sIKa BU3HAYAE TIPSIMY

103].

Jlep>kaBa uepe3 TOKYMEHT, BHIaHUI HOTapiycoM, 3a0e3meuye OXOpOHY Ta 3aXUCT
UMBUIBHUX mpaB. [IyOniyHiCTh HOTapiadbHOI MISIIBHOCTI, SKa MOJSATa€ Yy BUKOHAHHI
HOTaplyCOM JI€p>KaBHO-BJIAIHUX TTOBHOBAKEHb B 1MEHI JEp’KaBU, € OCHOBOIO
pealbHOCTI Takoro 3axucTty. M. JlgkoBuu 3a3Hayae, 10 JJO3BUIBHUN TOPSIOK
HOTapiaJIbHOT AISUTBHOCTI, SIKMM BKJIIOYa€E CyBOpl KBamidikaiiifHi BHUMOTH 10
JIOCTOBIPHOTO BCTAaHOBJICHHS (AaKTUYHMX OOCTAaBUH, HEOOXITHUX JJIs TPHAHSATTS
HOTapiaJIbHOTO aKTa. 3aB[sSKHU UM YMOBaM HOTapiaJlbHUN akT Ha0yBae JOKa30BOi Ta
BUKOHABUOI CUJTH, BUCTYMAOUl €(DeKTUBHUM IHCTPYMEHTOM 3aXHUCTY IpaB 1 3aKOHHUX
iHTepeciB  oci0. HorapianbHull JOKYMEHT € aKTOM MpPaBO3aCTOCYBAHHS HOPM
IUBLILHOTO TIpaBa [64, c. 26].

O. CHineBu4 CTBEPXKY€E, IO HOTApiabHUI aKT BOJOJIE JTOKA30BOKO CHIIOHO,
OCKUIbKM 3JITaTHUM MIATBEPIKYBATH IOPUAWYHI (PAKTH Ta MpaBa y MPaBOBIIHOCHHAX.
[IpoTe B 3aKOHOABCTBI Ta MPABOBIM HAYIIl 3ATMINAIOTHCS BIAKPUTUMH MTUTAHHS 1010
CTyNEHsI LI€1 JIOKA30BOi CHJIM, 30KpeMa, Y Ma€ HOTaplalbHUN aKT BHILY JOKAa30BY
CHITy TIOPIBHSIHO 3 IHIIIMMU JIOKa3aMU Ta YM TIOBHUHEH BiH B3araji MaTH TaKy IepeBary.
Tpaauiiiamii miaxig B yKpaiHCHKINA MPaBOBii HAYIIl, SIKUM 30CEPEKY€ETHCS HA aHaTI31

HOTapiaJILHOFO dKTa BHUKIIOYHO K CyIJOBOI'0O JOKa3y, € HC 30BCIM KOPCKTHUM. JIniie
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HC3HaA4YHa YaCTKa HOTapiaJIBHI/IX IMPpOBA’KCHb MA€ Ha MeETI CTBOPCHHA ,IIOKaBiB JIIA

cynoBoro posrsiay. Cdepa 3acToCyBaHHS HOTapiallbHOTO aKTa ChOTOJIHI € 3HAYHO
IIMPIIOO, 1 BiH 3BUYAHO CTBOPIOETHCS HE JUISI BUKOPUCTAHHS B CY[i, a JJIs 1HIINX
MIPABOBIIHOCHH. Y 0araThOX BUIIAJKaX HOTapiaJbHUI aKT BUCTYIAE SK HEOOXITHHM 1
JOCTaTHIN TOKa3 ICHYBaHHsI IEBHOT'O MpaBa 4Yd IOPUAUYHOrO (PakTy, a WOro T0Ka30Ba
cwiia € 6e3yMoBHOI0 Ta HecrpoctoBHOO [200, ¢. 173-174].

Tak, y KpuMiHaJbHOMY CYAOYMHCTBI TOHSTTS «JIOKa3W» 3aCTOCOBYETHCS HE
TUTBKH JIJ1s1 BU3HAYEHHS HASBHOCT1 Y BIJICYTHOCTI CYCHUIBHO HEOE3MEUHOTO MisIHHS Ta
BHHYBaTOCT1 0COOH, sIKa HOr0 BUMHMUJIA, aJIe 1 JIsl BCTAHOBJICHHS IHIITMX O0CTaBHH, 110
€ BOXJIMBUMHU JUIsl HaJICKHOTO BHpieHHs mnpoBampkeHHs (cr. 85 KIIK VYkpainm).
TakuMm 4MHOM, TEPMIH «IOKa3MW» OXOILIIOE SIK IIUPOKE, TaK 1 OUIBII By3bKe 3HAUYEHHS
[60, c. 678].

VY 1bOMYy KOHTEKCTI OCOOJIMBOrO 3Hau€HHs HAaOyBa€ MHUTAHHS JOMYCTUMOCTI,
HAJIEKHOCTI Ta JOCTOBIPHOCTI MHCbMOBHUX JIOKa3iB, 30KpeMa TakKWX, IO MAaroTh
ocoOnmBui mpaBoBuil craryc. lle, 30kpeMa, CTOCYEThCS HOTapiajdbHO TMOCBITYCHUX
JOKYMEHTIB, SIKI HEpIIKO QIrypylOTh Yy KPHUMIHAJIBHUX MPOBADKEHHSIX Y SKOCTI
JDKepen 0ka30Boi iH(opmalii, Hacamrepes] y CrpaBax, MOB’sI3aHUX 3 CKOHOMIYHUMHU
3JI0YMHAMHU, MAXPAHCTBOM, MIAPOOIEHHSIM JOKYMEHTIB, 3JI0BXKUBAHHSIM JOBIpOIO ab0
CITy>kOOBUM CTaHOBHUIIIEM.

[IpobGnemaTtka BUKOPHCTaHHS HOTapiaJbHO TMOCBITYEHUX JIOKYMEHTIB $IK
JDKepela JoKa3iB y KpMMIHAJIBLHOMY IPOIECl HE € JOCTaTHbO BPEryJIhOBAHOIO aHI Ha
JOKTPUHAIBHOMY, aHl Ha MPAaKTUYHOMY piBHI. BogHouac cniengika CTBOPEHHS TaKUX
JOKYMEHTIB, y4acTh y iX MOCBIUYEHHI HOTapiyca Ik O0COOM, IO 31ICHIOE MyOIIYHY
(bYHKIIII0, a TAKOXK 00CST IOPUIUYHUX HACIIIKIB, sIKI BOHU MOPOKYIOTh, BAMAararoTh
HaJIEKHOTO aHAJI3Y.

3 orJsAy Ha acrekT, 1110 Hac IKaBUTh, TOKYMEHT BU3HAYAETHCA K MaTeplalbHHA
(a0o emeKTpoHHUI) OO0’€KT, CTBOPEHHH OpraHaMHu JEpKaBHOI BJIaJH, MICIIEBOTO
CaMOBpSIyBaHHS, 00 €IHAHHSIMU TPOMAJSIH, TMIANPUEMCTBAMHU, YCTAaHOBAMH YU
OpraHizaimisiMd HE3aJeKHO BiJ iXHBOI (OPMU BIACHOCTI, a TaKOXK IHIIUMHU
YIOBHOBAXEHUMH CyO’ekTamMu. Takuii TOKYMEHT Ma€ BIAMOBITHI PEKBI3UTU Ta

MICTUTH 1H(pOpMaIlito, 10 MIATBEPKYE IOPUINYHO 3HAUYII (akTu. Sk 03HaKa CKIIamgy
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KPUMIHAJILHOTO TPABOIMOPYIIIEHHS, JOKYMEHT ITOBUHEH MaTH CoIliaibHi, (Hi3U4HI,

IOpUIMYHl Ta (OpMajbHI XapaKTEPUCTUKH. Y KOHTEKCTI 00 ’€KTa KPHUMIHAIBHO-
IIPaBOBOI OXOPOHHM OCOOJIUBY pOJIb BIJIIPA€ COIllaJibHa XapaKTePUCTUKA: TakKi
MpEAMETH 3aJIy4eH1 10 YIPaBIIHCHKUX BITHOCHH, JI€ BOHM BHUKOHYIOTH (PYHKIIIO
iH(popMaliiHOro  3a0e3nedyeHHs  ynpasiiHHA. L9 QyHKmis  3ymoBieHa  sIK
BHYTPIIIHBOIO TPUPOAOI0 JOKYMEHTIB, 30KpeMa IXHBOIO 3AaTHICTIO (ikCyBaTu
iHpopMaLlilo, TaK 1 OPUIMYHOI NPUPOJOID camoi IHQopMalli Ta XapakTepoM
BIJTOMOCTEH, III0 B HUX MICTATHbCS. MOXIIMBICTh JIOKYMEHTIB 30epiratu, Iepe1aBaTu
iHbOpMaIli0 Ta 3aCBiAYyBaTH MEBHI ()aKTH € KIFOYOBOIO PUCOI0 iXHBOI COIIATBbHOI
XapaKTePUCTUKH, MPU I[bOMY caMe€ MOCBiIUyBaJibHAa (YHKIlIS BHUCTYNAa€ OCHOBHOIO
03HAKOIO ITi€1 cortianbHoi poui [42, ¢. 154].

Jloka3zoBa cujla HOTApiabHOIO aKTa 3YMOBJEHAa HE WOro crernupryHuMH
O0COOJMBOCTSIMH YW TPABOBOIO MPHPOJOI0, a OCOOJMBOCTSIMH MPABOCYIS SIK
TISUTBHOCTI, CIPSMOBaHOI Ha BUpilIeHHs cnopiB. [Ipouenypa po3risay Takux CHOpiB
nepeadavae aHai3 CyNepewIMBUX JOKa3iB, 110 BUMAarae JOTPUMAHHS 3aKOHOJABYO
BCTAHOBJICHUX TPABHWJI iX OIIIHKH, 30KpeMa BHU3HAUEHHS IepeBar OJHUX JOKa3iB Hall
IHIIUMKA Ta TMIACTAaB JUIS  iX BIAXWICHHS CyIOM. BaximBo 3a3Ha4uTH, IO
npoIecyaabHe 3aKOHOJJAaBCTBO YKPAiHU IPYHTYEThCS Ha TEOPIi BUTLHOI OIIIHKHU J0Ka31B
CyJIOM, a He Ha Teopii ¢popMalbHUX JO0Ka3iB, sKa mependadac 3a3/ajieriib BU3HAUCHY
3akoHOM ix pgokazoBy cuiy [200, c. 175]. FOpunuuyna cuia HOTapiaibHOTO aKTa
noJisira€ B MOro 3AaTHOCTI MAaTH MPaBOBE 3HAYEHHS y BIIHOCHHAX, BIUIMBATH HA HUX,
BUKJIMKAIOUM TIPABOB1 HACHIIKH, Takl SK BUHUKHEHHS, 3MIHA YU MPUIIMHECHHS
MPABOBITHOCHH, & TAKOX y HOro MO3uIlil B cucteMi iHmmx mpaBoBux aktiB [200, c.
180].

[Iss BmacTUBICTH BimOOpa)kae CIHIBBIIHOIICHHS HOTApPIalbHOTO JOKYMEHTa 3
IHIIMMU TPABOBUMHU aKTaMH, MOro BIIAJHUNA BIUIMB 1 OOOB’SI3KOBICTh TMOJIOKEHbD,
MPUHHATHAX 13 JOTPUMAHHSM BUMOT 3aKOHHOCTI. FOpumnyHa cuia € yHIBepCabHOIO
XapaKTEePUCTUKOIO, 1110 3a0e3meuye A0 akTa He3IEKHO BiJ Cy0 €KTa 4u 3MICTY MOTO
NPUIKCIB, a BTpaTa TaKoi CUJIM O3HAuYae NpunuMHeHHs mii akra [128, c. 13].
ABTEHTHYHICTh HOTApIiaJIbHOTO aKTa TOJIAra€ B MPE3yMIIlli TOCTOBIPHOCTI HOTo

IMMOXO/’KCHH:, IO CTAHOBUTHL OCHOBY HOro I[OK&BOBOT CHJIM Ta € O,ZIHi€IO 3 KIIFOYOBHX
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BJIACTUBOCTEH. Y IMBUIBHO-TIPABOBINA KOHIIEIIII KpaiH poMaHO-TepMaHChKOI TpaauIIii

HOTapiajbHI aKTH BBAKAIOTHCS €JIEMEHTOM NMPEBEHTUBHOTO MPABOCY/UISI, HA BIAMIHY
BIJ] aHIJIOCAKCOHCHKUX CHUCTEM, JI€ aKLIEHT pOOUTHCS HA CYJJOBOMY BHUPIILIEHHI CIOpPIB
[257]. Horapiyc, sk ymoBHOBa)keHa Jep)KaBOK o0coba, 3a0e3rnedye CKIIagaHHS
aBTEHTUYHUX TMPaBOUMHIB [2606, p. 427], rapanTyioun BIAMOBIAHICTh aKTa 3aKOHY
(MpeBEHTUBHUI KOHTPOJIb 3aKOHHOCTI) Ta MOBHE PO3YMIHHS CTOPOHAMH HOPUIWYHHUX
HACNIJIKIB iXHIX I 4yepe3 po3’sCHEHHS 1 KOHCyibTamii [64, c. 24-25]. 3aKoHHICTH
HOTapiaJbHOTO aKTa MPOSBISIETHCS B HOTO 000B’SI3KOBIN BIAMOBITHOCTI MaTepiaIbHUM
1 IpolecyaibHUM HOpMaw [5, c. 28]. L BuMora € 4acTHHOIO MPUHIIUITY 3aKOHHOCTI B
HOTapiaJIkHOMY MPOIIEC], III0 BpaxoBye crendiKy 3aBaaHb HOTApiadbHOI JISUTBHOCTI, 1
PO3TISAAETHCA Yepe3 MaTepialbHO-TIPABOBHI Ta MPOIECYalbHO-TIPABOBUN aCIEKTH,
3a0e3MeuyrYr IPaBOMIPHICTH 1 00IPYHTOBAHICTh HOTapiaJbHKX akTiB [5, ¢. 33].

P. Maiifanuk mnuine, 1o HOTapiaT y HalllOHaJbHIM MpaBOBIA CUCTEMI BiAirpae
KIIIOUOBY pOJIb K OpraH Oe€3CIipHOI NMBLIBHOT FOPUCAUKINI Ta MPEBEHTUBHOIO
MPaBOCY/I/Is, HAJIJICHUN MOBHOBAKCHHIMM 3/I1MCHIOBATH HOTapialibHI i, K1 MalOTh
JI0Ka30BYy CHJIy Ta OTPHMYIOTh myOJriuHe Bu3HaHHs [114, c. 65]. B. KomapoB roBoputhb
TUTBKH TIPO (haKTHUYHE HAOIMIKEHHS HOTO JISITBHOCTI /0 MPEBEHTUBHOTO MPABOCY IS
[87, c. 150].

B3arami, npeBeHTHBHE TIPABOCYAS Y HAYKOBOMY JTUCKYPCl PO3TISIAETHCS SIK
CYKYHHICTh IHCTUTYIIIWHUX 1 TIPOLEIYpPHUX MEXaHI3MIB, CIPSMOBAaHUX Ha
3anmo00iraHHsl BUHUKHEHHIO MPaBOBHMX CIOPIB 1 MOPYIIEHb MpaB (a HE JMIIE Ha iX
BUpieHHs1). BoHO Bk/ItO4ae 3axoju, 1O MiJABUIIYIOTh MPABOBY BU3HAYEHICTH MIXK
y4aCHUKaMU TPaBOBIAHOCHH, YCKJIQJHIOITh MOMJIIMBICTE  daabcudikamin 1
IIaxpaiicTBa, a TaKOXX CTBOPIOIOTh MEPEAYMOBH JUIS MHPHOTO BpETYJIIOBaHHS
MOTEHIIMHUX KOH(MIIKTIB. Y 1bOMY KJIIOYl 1O NPEBEHTUBHUX EJIEMEHTIB MOXHA
BIIHECTU AISUIBHICTH 1HCTUTYTIB, 110 (OpMali3ylOTh MPaBOBl  BIAHOCHHH,
320€3Mevyr0Th IMyOJIIYHICTh, KOHTPOJh 3a MPAaBOBUMH BUMOTAMH 1 30€peKEHHS
NEPBUHHUX JI0KA31B.

Hotapiat y Garatbox mpaBoBuX cucTeMax (PaKTUYHO BUKOHYE HM3KY (YHKIIIH,
K1 MarOTh MPEBEHTUBHUHN eekT. [lo HalOUIbIl OYEeBHIHUX O3HAK MPEBEHTUBHOCTI

HOro JIsUIBHOCTI HajeXaTh, Io-miepiie, ¢opmaiisaiis MpaBoYMHIB 1 (DakTiB
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(HOTapiaJibHE TIOCBIJUEHHS HAJA€ JOKYMEHTaM 4YiTKY (OopMalibHy CTPYKTYpYy, IIO

3HIKYE TMOJIe ISl CYNEepewIMBUX TIyMadyeHb); Mo-Apyre, Bepudikaiis mpaBoBOro i
(bakTUYHOTO CTaHy CTOpIH (MepeBipKa I1IEHTHUYHOCTI, JI€3/IaTHOCTI, BIJACYTHOCTI
npolecyalbHUX 3a00pOH); MO-TpeTe, MyOJIUHICTh 1 peecTpallis (BHECEHHS MEBHUX
aKTIB JO JEpKaBHUX YU HOTApPIAJIbHUX PEECTPIB POOUTH IHPOpPMALIO JOCTYIHOIO
JUISL TPETIX OCI0 1 YCKJIAJAHIOE TAEMHI MEPEXIAHI CXEMH); MO-YETBEPTE, MPE3yMIILIs
JOCTOBIPHOCTI HOTaplajbHO IMOCBIIYEHUX JIOKYMEHTIB, K4 B IPAKTUYHOMY BHUMIpI
3MEHIITy€e ToTpedy y MOBTOPHIN NEepeBipIli i CyIOBUX OCKap>KEHHSX.

Pazom 13 TUM KOHIIENTYaJbHO BAXKJIUBO PO3MEKOBYBATH «BUKOHAHHS
NPEBEHTUBHUX (YHKIIA» 1 «CTaTyC opraHa MPEBEHTUBHOTO TMpaBocyis». [lin
OCTaHHIM y BY3bKOMY (IHCTHUTYLIMHOMY) PO3yMIHHI CIIiJl PO3YMITH CYO’€KT, SKOMY
3aKOH MPSMO JEJEeTy€e MOBHOBAKEHHS 31MCHIOBATH MPABOCYANS Yy MPEBEHTUBHIN
dbopmi (TOOTO mMpuitMaTH PIIIEHHS 3 €JIeMEHTaMU HOPUAUYHOI 000B’SI3KOBOCTI, IO
MalTh CTPUMYBAIbHUI €(DEKT, 3 MOKIMBICTIO iX MPUMYCOBOIO BUKOHAHHS), TOOTO
pOJIb, SIKY TPAJAMIIIHO BUKOHYIOTH CYJIW UM CIELiaJIbHI aAMIHICTPATUBHI OpPraHH 31
CreliaIbHUMU TMOBHOBaXX€HHSIMU. HoTapiaT 3a CBO€IO TPUPOJIOI0 1 OpraHizalfi€ro
TISUTBHOCTI OJMDKYUIM 1O 1HCTUTYTY, KM BUKOHYE MPEBEHTHUBHI (DYHKIII, aHDK 10
KJIACHYHOTO «OpraHy MpaBOCYAJIs»: BIH HE 3/[IHCHIOE aBTOHOMHOTO 1 000B’A3KOBOTO
BUPIIIEHHS CTIOPiB y (OPMI CyZOBHUX pillleHb, HE MAa€ TTOBHOBAXKEHD MPUTATYBATH 0
OyIlb-KOi BIAMOBIIAILHOCTI YM 3aCTOCOBYBATH CAHKIII Yy 3BUYHOMY CEHCi, a HOTo
pilIeHHs (SKIIO MOBa MPO TUIOBY YKPAiHCbKY MOJIEJb) HE € CYJOBUMHU BUPOKAMH YU
TIOCTaHOBaMH.

HaykoBe oOrpyHTyBaHHS I1i€l BIJIMIHHOCTI CIUPAETHhCS Ha (PYHKIIIOHATbHUH 1
THCTUTYLIHHUN miaxoau. 3 MO3ULil (YHKIIOHAIBHOIO MIAXOMY, SKIIO 1HCTUTYIISA
3abe3mneuye 3ano0KHI pe3yabTartu (MIABUIICHHS MPABOBOi BU3HAUECHOCTI, 3HUKEHHS
TpaH3aKI[IMHUX  PU3MKIB, 30€pekeHHs  JOKa3iB), 11  AISUIBHICTD  MOXHA
OXapaKTepU3yBaTH SK TPEBEHTHBHY. 3 TO3WIll I1HCTUTYIIMHOTO MiIXOMy JIs
HaJaHHS IHCTUTYII CTaTyCy «OpraHy TMPEBEHTHBHOTO MPaBOCYIIs» TOTPIOHI
JIOJIATKOB1 ~ €JIEMEHTH: 3aKOHOJaB4ya JeJyeraiis BIAMOBIAHMX TOBHOBa)KEHb,
mpoliecyaibHl rapaHTii, MeXaHI13MH KOHTPOJIIO Ta MiJ3BITHOCTI, a TAKOX MOXJIMBICTh

IPUMYCOBOIO 3a0e3NeueHHsl ii pillleHb. Y BHUIQJKYy HOTapiaTy Mepumuid Habip
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enemMeHTiB (QyHKINI, 10 3amo0iraroTh cropam) (HAKTHYHO MPHUCYTHIN; IpyTrHid

(bopmanbHU CyJOBHI CTAaTyC 13 MPUMYCOBOIO CHJIOI0) 3arajioM — BIJIICYTHiM a0o
npeACTaBlIeHUN Y MOAU(DIKOBAaHOMY, 0OMEKEHOMY BUTJISII.

OTxe, KOpEeKTHillle BXUBAaTU (OPMYIIOBAHHS «HOTapiaT SK I1HCTUTYT 3
MIPEBEHTUBHUMH (DYHKILISIMU», HIK KaTerOpUYHE TBEPIKEHHS, IO HOTapiaT €
«OpraHoOM MPEBEHTUBHOTO MPAaBOCYJs». Takuii HIOAHC BaXKJIMBUU JJIS1 IOPUIAUYHOL
JOKTPUHM M JIJI1 TPAKTUYHUX HACIIAKIB: BUSHAHHS HOTAplaTy OPraHOM IPaBOCYAs
Morjgo O BHUMaraTd pO3IIMPEHHS MPOIECyalbHUX TapaHTid, BHU3HAUYEHHS
MOBHOBAXXEHb aIENSIIHHOTO KOHTPOJIIO, MEPeryisiAy MEXaHi3MiB IMiI3BITHOCTI Ta
MIJBUIIEHHS CTAaHAAPTIB IOCTYILY A0 MPaBOCYAJIS.

Ha mizncraBi BUIIEBUKIIAIGHOTO MOKHA CTBEPKYBATH, 1110, TO-TIEPIIIe, HOTapiaT
y>Ke 3apa3 Crpusi€ MPEeBEHTUBHOCTI MPABOBIAHOCUH Yepe3 dhopmaizailito, epeBipKy
Ta MyOJIYHICTh, 110 MO3UTUBHO BIUIMBAE Ha €(EKTUBHICTh MpaBoBoi cucteMu. Ilo-
Ipyre, SKIIO0 3aKOHOJABEIh a00 JOKTpHHA MParHyTh HAAUIMTH HOTapiaT CTaTyCOM
«Oprany TPEBEHTHBHOTO  TPABOCYIs», 1€ TMOBHHHO  CYIPOBOIKYBaTHUCS
IHCTUTYLIHHUMU 3MIHAMU: YITKOKO HOPMATHUBHOK (DIKCAI[IE0 TOBHOBAXKEHb,
MPOIIECYaTbHUMU TApaHTISIMU JIJIs1 3aIHTEPECOBAHUX OCI0O Ta MEXaHI3MaMH KOHTPOJIIO
3a missiMu HoTapiyca. [lo-Tpere, i MPaKTUYHOTO MiACHUJICHHS MPEBEHTUBHOI PO
HOTapiaTy JOLIILHO BXHBATH JOJATKOBI 3aXOJH, TaKl K PO3BUTOK €JIEKTPOHHOTO
HOTapiaTy Ta peecTpaiiiHoil 1HQpacTPyKTypH, MiABUIICHHS CTaHAAPTIB Bepudikallii
Ta 30epiraHHs JOKYMEHTIB, a TaKOX IIJArOTOBKa MPOo(eciiHUX CTaHIApTIB IOJ0
HaJaHHS KOHCYJIbTallH 1 iHpopMallii FpOMaJITHAM.

Y  nmigcymky, HOTapiaT Ma€ 3HAuYHMA [PEBEHTUBHUM MOTEHIIad, IO
IOPOSBIISIETHCSI B KOHKPETHUX O3HaKax ((popmanizaiis, Bepudikamis, MmyOIi1uHICTb,
apxiBauis, 1HQopMmauiiHa  ¢QyHKUIS, TOpe3yMmnuis — goctoBipHocTi).  IIpore
MPUIUCYBAaTH oMy 0€3 JO0JaTKOBMX IHCTUTYLIMHUX 3MIH CTaryc (opMajbHOTO
opraHy TpPEBEHTUBHOTO TPaBOCYIAsS Oyno O HAATO KAaTerOpUYHO; KOPEKTHINIMM 1
OPOAYKTUBHIIINM € BU3HAHHS HOT0 SK KIIOYOBOI'O €JIEMEHTY MPEBEHTUBHOI CUCTEMHU
IIPaBOBOI JAePKaBU 3 MOXKJIMBICTIO 3aKOHOJIABUOI'0 ¥ MPOLIEAYPHOTO MiACUICHHS ITi€T

PO
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B Oynp-sikoMy BuUIaKy, HOTapiaT MOEJHYE Y CBOTN MISTILHOCTI PUCH MPUBATHOTO

Ta MyOJIYHOTO XapakTepy, Horo (QyHKIT peali3dyloThCsd B MeXaxX HUBLIBHUX
npaB. [JJokyMeHTH, CKJIaJleHl y HOTapiaJbHOMY HOPSAAKY, BU3HAIOTHCA OPIIITHUMU Ta
KOPHUCTYIOTHCS MPE3YMIIIIIEI0 TOCTOBIPHOCTI, OCKUIBKM 3aKOH MOKJIa/Ia€ Ha HOTapiycCiB
000B’s130K MOCBIIYYBaTH MpaBa 1 IOPUIUYHO 3HAUMMI (DAKTH, a TAKOX BUMHATH 1HIII
nepeadadeHi 3aKOHOM HOTapiajibH1 Jii 3 METOK HaJaHHA iM IOPUAWYHOI BIPOTIJHOCTI
(ct. 1). OckapkeHHS TakuX JOKYMEHTIB MOKJIMBE BUKIIOYHO B CYIOBOMY TOPSIKY.
Ile MOsICHIOETBCS THM, IO 3aKOHOJABCTBO BU3HAYAE€ BUMOTU SIK JI0 JOKYMEHTIB,
MOJIAaHUX JIJII BUMHEHHS HOTapiaJibHOI i1, Tak 1 A0 Al camMoro HoTapiyca, 30KpeMa
NEPEBIPKK CIPABXKHBOI BOJII CTOPiH, BIAMOBIIHOCTI NMPaBOYMHY HOpMaM IIpaBa Ta
BIJICYTHOCTI IOPUIAMYHMX TEPEIIKo (Halpukian, 3a00pOHU BITUY)KEHHS YU
BIJICYTHOCTI 3TOJM, KOJM BOHA € O00OB’s3k0BOI0). OTXe, cuia HOTapiaabHO
MOCBITYEHUX JTIOKYMEHTIB I'PYHTYEThCSI HE JIMILIE HAa CTATyCl HOTaplyca SIK OQiliiHOi
ocoOH, a mepeayciM Ha JOTPUMaHHI BCTAHOBJICHUX 3aKOHOM MPOLENYp 1 MEPEBIPOK.
Bucoki craHgapTd HOTaplalbHUX MPOBAKEHb 3aKPIIJIEH] 3aKOHOAABLIEM 331
MiHIMI3aIil CyJ0BUX CHOpiB y cdepl NUBUIBHUX TMPABOBITHOCHH. TakuM UYHWHOM,
KJTI049oBa (DyHKIIIS HOTapiaTy mojsirae y 3abesmnedeHHi 0e3CmipHOCT] Ta TIOCTOBIPHOCTI
HOTapiaJIbHUX aKTiB, 1[0 MAIOTh 3HAUEHHS K y MPUBATHOMPABOBUX, TAK 1 B MyOIIUHO-
IPaBOBUX BiHOCHUHAX [ /75, ¢. 180].

JI. BiroBiueHa BHOKpPEMITIOE KITFOYOB1 03HAKM HOTapiajbHUX aKTiB, PO3TIISAAl0UU
iX He JuIIe SK MPOIECyaIbHUM €JIeMEHT HOTapladbHOI JISUIBHOCTI, aje W fK
THCTpYMEHT pealtizaiii myOJi4HO-IIPaBOBOIO CTaTyCcy HOTapiyca Ta (hyHKIIOHYBaHHS
HoTapianpHO1 topucaukiii [21, c. 154-155]. FOpuauyna cuiia HOTapiaJIbHOTO aKTa
BU3HAUYAETHCSI K HOro 34aTHICTh (PIKCyBaTH NPAaBOBIIHOCHHH, MOPOJKYBATU
IOpUNYH] HACTIJKU, TaKl SIK BAHUKHEHHS, 3MiHA YW MPUIIMHEHHS NPaBOBIIHOCHH, a
TaKOX MOro Miciie B cucreMi iHmmx mpaBoBux akTiB [200, c¢. 170]. Ils BmactuBicTh
Ma€ JiIBa OCHOBHI AaCIEKTH: B3a€MO3B’S30K IPABOBUX aKTIB MK CO0OK Ta ix
000B’SI3KOBICTh /10 BUKOHaHHS. HaOyTTa mpaBOBUM aKTOM IOPUAUYHOI CHJIM O3HAYAE,
0 BIH OTPUMY€E 3/ATHICTh BIUIMBATH Ha TMPaBOBl BIJHOCHUHHU, MOPOJKYIOYH,

3MIHIOIOYM a00 TMPUIIMHSIOYM TMpaBa Ta 000B’s3KU. OCKUIbKM HOTaplaJbHUN aKT €
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piBHOBHIIOM iH,ZII/IBiI[yaJIBHHX IMpaBOBUX aKTiB, BBaKa€MO, IO 3aCTOCYBAHHSA ITIOHATTSA

IOPUINYHOT CHJIM TIPaBOBOTO aKTa JI0 HOTapiaJlbHOTO aKkTa € BHUIPABIaHUM, 13
ypaxyBaHHSIM HOro cnenudiuaux ocoOnmBOoCTed. TakuMm YHMHOM, IOpUIMYHA CHIIA
HOTapiaJbHOTO aKTa MOJSATae B WOTO 3MaTHOCTI MIATH, MaTH IOPUIWYHE 3HAUYCHHS Y
MIPABOBIIHOCHHAX, BUKIMKATU MPABOBl HACHIJKH Yy BUIJISA1 BUHUKHEHHS, 3MIHM YU
IIPUIMHEHHS MPaBOBIIHOCUH, a TAKOX y MOro Mo3uuli B CUCTEMI IHIIMX MPaBOBHUX
aKkTIB. Y BITYM3HSHIN MPABOBIA JOKTPHHI JKEPEIOM IOPUAMYHOI CUIIM HOTAp1aabHOIO
aKTa € MOoro ayTeHTUYHICTh, 10 € XapaKTePHOIO PHUCOI0 aKTIiB, BUJIAHHUX y CHUCTEMI
nmatTuHcbkoro Hotapiaty [200, c. 172].

VY OuIbIIOCTI BUNIAAKIB HOTAPIYC A0JIA€ A0 TOKYMEHTa HOTapiaJbHE MOCBIIYCHHS,
00 3aCBiMYMTH HOro Ta MEPETBOPUTH HAa TaK 3BaHUM «HOTapialbHUR akT» [271].
Hotapiyc a6o iHma ynoBHoBaxkeHa oco0a, sika 3IMCHIOE HOTapiaJibHi J1i, BUJA€E YH
MOCBIAYYE JTOKYMEHTH, 1110 CIYTYIOTh JJOKa30M BUKOHAHHS MEBHOI HOTapiaJIbHOI Jii.
Taka AisUTBHICTH MiANAAAE MM MOHATTS «HOTapianbHI akTu»[184, c. 89], xoua mei
TEpMiH HE BHKOPUCTOBYETbCS O€3MOCEPEIHHO B 3aKOHOAABCTBI TPO HOTapiar,
HOTaplaJbHUNA aKT € JTOKYMEHTAJIbHUM IITBEPAKEHHSM 31MCHEHHSI HOTAaplalbHOI JTii
[199, c. 115].

[TpaBuiia BeleHHST HOTAPIAIbHOTO IJIOBOACTBA PO3IJIAIAI0Th aKT (HOTapiaIbHHI)
K CIY»KOOBUU JTOKyMEHT, IO CKJIAJa€ThCsd B HOTapiadbHOMY Tmporieci. [Ipu gomy,
HOTapiajibHE JUIOBOACTBO PO3IIIIAETHCS K JISUTBHICT KOHTOP, HOTapiaJlbHUX
apXiBiB, MPUBATHUX HOTApiyCIB 31 CTBOPEHHS, OOJIIKY Ta 30€piraHHs JTOKYMEHTIB Ha
pI3HMX HOCIAX (ManepoBHX Ta EJEKTPOHHUX) y MpOIeci 3A1MCHEHHS HOTapialbHOI
nisuibHOCTI (1. 1.1.). Tak, y m. 7.16. IIpaBun 3a3HaueHo: «Y pa3i BUSBICHHS OMUIIKA
B HyMmepalii HoTapiaibHux Jid y PeecTpi CKIIagaerbcsl aKT, SKUM MIINUCYETHCS
HOTaplyCOM Ta CKPIIUTIOETHCS HOTO MeYaTKo (10AaTok 27)», a B 1. 4.5 TOBOPUTHCS
po «AKT NpHUIMaHHS-TIEPEIaBaHHs JOKYMEHTIB HOTapiaJIbHOTO JAUIOBOJACTBA...» Y
Honatky 27 no IlpaBun HaBeneHuil BiamoBiquuii TeKcT: «Lleit akT cximameHuit MHO¥O,
Hanimescbkoro B.1., npuBaTHUM HOTapiycoM BOJIMHCHKOTO MiCBKOTO HOTapiajJbHOTO
OKpYTy, TIpO Te, 1I0...» [172].

Sk 6aunMo, y HAYKOBIH JIITEpATypl ICHYE TIEBHA CYTO TEXHIYHA HEOTHO3HAYHICTh

y BUKOPHUCTAHHI KaTeropii «HOoTapiadbHUN aKT», 10 JJIsi METU HAIIOTrO JIOCTIIKCHHS
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3YMOBJIIOE€ TIOTpe0y y YITKOMY PO3MEXKYBaHHI 11 3MICTy 3aJIe)KHO BiJ] KOHTEKCTY

3aCTOCYBaHHS. Tako)K 4acTo B 00Iry TPaIuIIEThCS OTOTOKHEHHSI HOTapialbHOTO aKTa
AK JJOKYMEHTa 1 SIK IpOLECyalbHOI i, MPOTe Taka IAeHTU]IKAIisl € METOJ0JOTTYHO
HEMPaBUIIBHOIO.

[Ipouec 3acBimueHHs JOKYMEHTA, SIKMW 3A1MCHIOETHCS HOTapiycom abo IHIIOO
YIOBHOBA)KEHOIO OCO00I0, CTAaHOBUTH COOOI0 HOTapiajibHE TMOCBIAYEHHS. Y HOro
MeXax HOTaplyC HaJa€ JOKYMEHTY IOPHJIMYHY BIPOTIIHICTh, MIATBEPIKYE
JTOTPUMAaHHs TMepea0adyeHNX 3aKOHOM BUMOT 1 THM CaMHUM CTBOPIOE MIACTaBy JUIS
BUHUKHEHHS JOBIpH /10 3MICTY Takoro JokymeHTa. lle mporenypHa AisulbHICTD, 1110
OXOILTIOE TIOCIJIOBHICTh i HOTapiyca BiJ IEPEBIPKH MPaBO3JAaTHOCTI CTOPIH Ta
aBTEHTUYHOCT1  TMOJAHUX  MaTepiagiB /0 0e3mocepelHbOr0  BHECEHHS
MOCB1IYYBaJIbHOTO HAIKCY.

BonHouac pe3ynbTaToM IIi€l MPOIEAypyd € OTPUMaHHS MaTepialbHOTO HOCIS
iH(opMalli — JOKYMEHTa, KM y HayKOBOMY OOITYy OTpHMaB Ha3BY «HOTaplaJIbHUN
akT». Takuil TOKYMEHT HE CJiJI PO3YMITH SIK caM MPOIeC MOCBIAYEHHS, akKe BIH €
JIMILE 30BHIIIHIM BUPAXKEHHSAM BUMHEHOI [I1i Ta TOKa30BUM HIATBEP/UKEHHAM (DaKTy ii
3aiiicHenHs. Came TOMy pO3MEXyBaHHS MOHATh HaOyBa€ MPaKTHYHOTO 3HAUYCHHS,
OCKUIBKH BIIMIHHICTH MIX TIPOIIEAYPOIO Ta ii pe3yJIbTaTOM J03BOJISIE YITKO BU3HAYATH
IpeMeT TI0Ka3yBaHHS Y KPUMIHAIBHOMY TMPOIIECi, /1€ TOKYMEHT, Ha BIIMIHY BiJ caMmoi
HOTapiaJIbHOT J1ii, MOKe BUKOPUCTOBYBATHUCS SIK CAMOCTIHHE JIPKEPEIIO TOKA31B.

TakuM yMHOM, HOTapiajJbHUM aKT SIK MPOLIEC MU MPOMNOHYEMO PO3IIIAIATH SIK
HOTapiajbHE MOCBIMYEHHS, TOOTO TPOLEAYPY MIATBEPKEHHS MEBHUX HOPUIMIHHIX
¢dakTiB a00 MPaBOYMHIB, 110 3IMCHIOETHCS HOTAplyCOM YU 1HIIIOK YIOBHOBa)KEHOIO
0C00010 BIJIMOBIJTHO JI0 3aKOHY.

HotapianpHuii akT SK JOKYMEHT — SK MHUCHMOBE MiATBEPIKEHHS BUMHEHOI
HOTaplalbHOI [li, 0 Mae OQIUIAHUN XapaKTep, MICTUTh PEKBI3UTH HOTApIaJbHOTO
MOCBITYEHHSI Ta MOXE BHUCTYMATH JOKAa30M Y CYyJOBOMY UM IHIIOMY IPaBOBOMY
POBAKECHHI.

BigmiHHICTF MDK MMM~ KaTEropissMH  IOJSTa€E Yy  CIIBBIIHOIICHHI

IPOIECYaTbHOTO 1 Pe3ybTATUBHOIO ACMEKTIB: HOTapiajibHE MOCBITYEHHS OXOILIIOE
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IpoLeypy, a HOTapiaJbHUN aKT y JOKyMEHTalIbHIA (opMi € pe3ynbraroM Iii€i

nporeypH Ta HaOyBa€e JOKa30BOTO 3HAYCHHSI.

[Tpr YoMy, BaXKJTUBO ITIIKPECIIMTH, 110 Y CYy9aCHUX YMOBaX BiH MOXKE iICHyBaTH HE
JUIIe Yy TpaauuidHid (i3uyHiil (mameposiil), ane W y eNeKTpoHHIN ¢dopMi, 110
3aKpIIUIIOETBCSL HOpPMaMM YMHHOTO 3aKOHOJABCTBA Ta BIANOBIAA€ TEHICHIIISIM
upoBizartii mpaBoBoi cdepu.

Tak, manepoBHil TOKYMEHT 3 IMIJMNHACOM 1 MEYATKOK HOTapiyca ICTOPUYHO
CTaHOBUB KJIaCH4HY (hopMy HOTapiasibHOTO akTa. [IpoTe i3 pO3BUTKOM EJIEKTPOHHOTO
ypAOyBaHHS Ta BIPOBAKEHHSM TEXHOJOTriH 1udpoBoi igeHTHdIKAIIi Ta
€JIEKTPOHHOTO TIMKUCY, 3aKOHOAABCTBO YKpaiHu (30kpema, 3akoH Ykpainu «IIpo
CJICKTPOHHY 1ZIEHTU(IKAIII0 Ta eIeKTPOHH1 A0BipYi mociayru» [166] ta 3akon Ykpainu
«IIpo HoTapiar» y moenHaHHi 3 mnonoxeHHsMmu I[locranoBu KaGinery MiHicTpiB
VYkpainu 11010 OKpeMHUX acreKkTiB po0oTH €MHOT IepKABHOI €JIEKTPOHHOI CUCTEMU €-
HOTaplaTy) BHU3HA€ MOXJIMBICTh CTBOPEHHS, 30€piraHHd Ta BUKOPHCTAHHA
HOTaplaJbHUX aKTIB B €JIEKTPOHHOMY BUTJIS].

Ile MoxHa OOIpyHTYyBaTH THM, M0 IOPHUAWYHA CHJa HOTApIaTbHOTO aKTa
BU3HAYAEThCSI HE HOTO MaTepiaabHOI (OpPMOIO, a JIOTPUMAHHSM BCTAHOBJICHOI
IPOIEAYPH Ta HASBHICTIO KBali(hikoBaHUX 3ac00iB aBTeHTH(IKaIi (TTiAMKC, TIevaTka,
CJIGKTPOHHMI TMIAMUC, peecTparisi B peectpi). lle y3romkyerbcsi 3 KOHIICTIIIEIO
«(pyHKIIIOHATBHOI EKBIBAJEHTHOCT» TMalepoBUX Ta EJIIEKTPOHHUX JIOKYMEHTIB, SIKY
miATpUMYye 1 MbKHapoHa mpaktuka (MojaenbHi 3akonn FOHCITPAJI npo enekTpoHHi
JOKYMEHTH Ta eJIEKTPOHHI minmucu [212]).

TakuM YMHOM, HOTapiaJbHHUKA aKT SK JTIOKYMEHT MO’KHA BU3HAUUTH SK ITUCHMOBE
abo eJeKTpPOHHE MIATBEP/KEHHS HOTaplalbHOI [1i, gKe Mae OQIUIAHUI Xapakrep 1
3a0e3reyye JIOCTOBIPHICTh FOPUAMYHO 3HAUymmx ¢GakriB. Y (isuuHid (opmi BiH
peani3yeTbcsl uyepe3 ManepoBU HOCIM 3 MIANUCOM 1 MEYaTKOK HoTapiyca, a B
CIICKTPOHHIM — dYepe3 mudpoBuil GopMar i3 3acCTOCyBaHHSIM KBaJli(hiKOBAHOTO
€JICKTPOHHOTO T/IMKICY Ta PEECTPAITIEIO Y BIJMOBIIHUX JIEP>KaBHUX PEECTPaAX.

Mu Oynemo oOuaBi (opMU HOTAPIaAILHOTO aKTy PO3IIIANATH SIK HOTapiaJbHO

MOCBITYEH1 JIOKYyMEHTH.
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[IpaBuna, MO CTOCYIOTHCS OLIHKH EJIEKTPOHHOTO JI0Ka3y 3 TOYKUA 30py HOro

JOIMYCTUMOCTI, BHUKJIQJeHI B TMOCTaHOBI 00 ’eaHaHoi manmatu  KacamiiftHoro
KpuMiHasibHOrO cyny BepxoBHoro Cyny Bin 29 6epesns 2021 poky y copasi Ne
554/5090/16-x [159]. BucHoBkH, chopMyIbOBaHI B il TOCTaHOBi, MalOTh
BHU3HAYAJIbHE 3HAUEHHS Yy JaHii cdepi. 3rigHo 3 yactuHoro 3 crarti 99 KIIK Ykpainuy,
OPHUTIHAIOM JOKYMEHTa BBAXKAE€THCSA CaM JOKYMEHT, a y BUIAAKY 3 EJIEKTPOHHUM
JOKYMEHTOM — HOro BiTOOpaXeHHsI, SIKOMY HaJIa€ThCS FOPUIMYHA CHJIA, €KBIBAJIECHTHA
nokyMeHTy. Bonnouac, BinnmoBigHo 1o wactunu 1 crarti 99 KIIK Ykpaiau, mokymeHT
BU3HAYAETHCS AK MaTeplaibHUM 00 ’€KT, CIEliaJbHO CTBOPEHUN i 30epeskeHHs
iHdOopMaIlii, Mo MICTUTHh BiIOMOCTI, 3a(iKCOBaH1 3a JOMOMOIOK MHUCHMOBUX 3HAKIB,
3BYKY, 300pakKEHHS YM 1HIIHMX 3ac00iB, SIKI MOXKYTh CIyTYBaTH JOKa3aMHu (DakTiB a0bo
00CTaBUH, 110 BCTAaHOBIIOIOTHCS B paMKaX KPUMIHAJIBLHOTO MpOBaKeHHs. J[0 Takux
JOKYMEHTIB HallekaTb, 30KpeMa, MaTepiajd 3BYKO3allUCy Ta EJIEKTPOHHI HOCIi
iHopmarii [104]. Anani3 3micty mokasiB, BU3HaueHUX y dactuHi 2 crarti 99 KIIK
VYkpainu, y B3a€MO3B’SI3Ky 3 NPOLECYaTbHUM MOPAIKOM iX 30MpaHHS MOKa3ye, 0
eNeKTpOHHA 1H(oOpMaIlis, sSKa Ma€ CaMOCTIMHE 3HAYEHHSA SK JI0Ka3, MOXe OyTu
OTpUMaHa B paMKaX KPUMIHAIBHO-TIPOIIECYaTBbHOTO JOKA3yBaHHS JIMIIE JBOMA
NUIIXaMH: dYepe3 BWIYYEHHS eJEKTPOHHOro Hocisd iHdopmarii abo muIisxoM
KOMIIOBaHHA Takoi iHdopMallii. BUHUKHEHHS d0Ka3y, IO MICTUTh EJIIEKTPOHHY
iH(opMaIlito, MoB’si3aHe 3 MPOBEACHHIM CIIAYOI Ail, MiJl Yac sKO1 371iCHIOETHCS abo
BUJIYUYCHHS TPEIMETIB 1 JOKYMEHTIB, a00 KOIIOBaHHS EJEKTPOHHUX JaHuX. Y
NOJANbIIOMY ISl BUJIyY€Ha 4YM CKOMIMOBaHA eJIEKTpOHHA 1HopMalii Mijsrae
MIePEBIPIIi Ta OILIHII HA MPEAMET ii HaJIEKHOCTI, TOCTOBIPHOCTI i IOMYCTUMOCTI, ITIiCJIS
4oro BOHA Ha0yBa€ CTaTyCy KpHUMIHAJIBbHO-TIPOLIECYaTbHOTO JO0Ka3y. Takuil Jokas
Moyke OyTH Kiacu(iKoBaHUH SIK pedoBHUi Toka3 abo qokymeHT [98, ¢. 1028].

I3 yxBanmennam IloctanoBu KaGinery MiHicTpiB YKpaiHM IOJO OKPEMHX
acmeKkTiB poOoTH €IMHOT Jep’KaBHOI €IEKTPOHHOI CUCTeMHU e-HoTapiaTy [41], ska
00’eIHy€ KiJIbKa B3a€MOIIOB’I3aHUX 1HPOPMAIIMHUX CUCTEM, MO (PYHKIIIOHYIOTH SIK
€IMHA CTPYKTypa Ta B3aEMOJIIOTH MDK CO00OI JJIi aBTOMAaTH3allii IpOIECiB,
MOB’SI3aHUX 13 HOTAPIaJbHOIO JISIBHICTIO, BIJKPUBAIOTHCS HOBI MOXIMBOCTI. J{o

TaKuX MPOIIECIB HajexaTh 30MpaHHS, HAKOIUYCHHs, 00poOKa, 30epiraHHs, 3axucCT,
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MOIIYK, OOJIK Ta BUKOPHUCTAHHS JaHUX, IO CTOCYIOTbCS HOTaplaJbHHUX M.

Hactynnuii eran po3BUTKY HOTapiaTy B YKpaiHi nepeadayae BIPOBAJKEHHS
CyYaCHHUX TEXHOJIOTIH, $KI CHPUSATUMYTh HIABUIICHHIO JOCTYIHOCTI Ta SKOCTI
HOTapianbHUX mocuyT. Lle, y cBoto uepry, JOMOMOXKe 3MIIIHUTH TOBIPY TPOMAISH 0
HOTapiyciB 1 3a0e3neunTh e(eKTHBHINIE (YHKIIOHYBaHHS HOTaplajdbHOI CHUCTEMHU
3arajgoM. OUIKy€eTbhCsl, IO 111 3MIHH TAKOK CIIPUATUMYTh 3HHKEHHIO PIBHS KOPYIILIi Y
cdepi HOTapiaTy Ta BJOCKOHAJICHHIO JISIILHOCTI Jep)KaBHUX opraHiB [32, c. 786].

Omxe, [lix TOHATTSAM «HOTapiaJbHO MOCBIMYEHI TOKYMEHTH SIK JKEPENIO JOKa3iB
y KPUMIHAJIBHOMY MPOIIEC) CIiJ PO3yMITH MUCHMOBI JOKYMEHTH, Y TOMY YHCJl B
CJIEKTPOHHIM ¢opMi, CTBOpeHI abo 3acBiUueHI B TMOPAIAKY, IepeadaueHOMY
3aKOHOJIaBCTBOM TMPO HOTapiar, sKi MICTATh 3adikCOoBaHI 3 JOTPUMAHHSIM
YCTaHOBJIEHOI 3aKOHOM (OpMHU Ta MPOLETypHd BITOMOCTI MPO IOPUIAUYHO 3HAUYIII
(daktu i 00CTaBUHM Ta MOXYTh OyTH 3allyuy€Hl ¥ BHUKOPHUCTAaHI y KPUMIHAJIHLHOMY
MPOBAKEHHI BIAMOBIIHO 0 BUMOT KPUMIHAIBHOIO MPOLECYATLHOTO 3aKOHOIaBCTBA
K JKEpEeso J0Ka30Boi 1H(opmarlii uisi BCTAHOBJIEHHS OOCTaBUH KpPUMIHAIBHOIO
MPaBOMOPYIICHHA. Y CyYacHMX YMOBAaX Taki JIOKyMEHTH MOXYTb ICHYBaTH SIK Y
ManepoBiid, Tak 1 B €JIEKTPOHHINA ¢opmi, Oyt 3apeecTpoBaHuMU B EnexkTpoHHOMY
peecTpi HOoTaplalbHUX il Ta 30epiratucs B EnekTpoHHOMY HOTapiaJlbHOMY apXiBi —
CKJIaIOBUX €IMHOI JAepKaBHOI €IEKTPOHHOI CUCTEMH e-HoTapiary, 1o 3abe3neuye ix
ABTEHTUYHICTh, ITUTICHICTh 1 MOJIMBICTH IPOIECYaTbHOr0 BUKOpucTaHHsA. CKi1a1oBi
CHCTEMH e-HOTapiaTy IOCTYIIOBO IHTEIPYIOThCS B HOTapiajdbHy mpaktuky [113, c.
297].

HaromicTh, HEe Tpeba OTOTOXHIOBATH 3 HOTapiajbHO MOCBITYEHI JOKYMEHTH 3
adineBitTuToM. OCTaHHIM CTaHOBIUTH COOOK MHUCHMOBI 3asiBU, 3pOOJICHI Iij
MPUCATOI0, K1 HMIMPOKO 3aCTOCOBYIOTHCS y CYAOBIM MPAKTHII SIK BaXKJIMBI MPaBOBI
NOKyMEHTH. BoHM MOXyTh MICTUTH (aKTH, 3aCBIAYEHI OCO0O0I0, IO Mae
Oes3rmocepenHi 3HaHHS TPO OOCTABHHM CIPABU, 1 BUKOPUCTOBYIOTHCSA SIK JIKEPETIO
JIOKa3iB y KPUMIHAJBHUX Ta LMBUIBHUX Tporecax. AQineBiT CKIaJgaeTbes 3a
BU3HAUCHUMH BHMOTAaMHM: 3a3HA4YalOThCS JaHI OCOOH, IO MOro mojae, PeKBI3UTH

CIpaBH, ajpeca Ta Mpodecis 3asiBHUKA, MIATBEPKECHHS TOBHOMITTS, BIACHOPYYHUHN
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IIJKC 1 JaTa, a TaKOXK BUKIaA (PAKTUUHMX OOCTABHH, MiATBEPKEHUX OCOOHMCTHUM

JIOCBIJIOM.

Oco0nivBe 3HAUYEHHS Ma€ MHUTAHHS HOTApIAJBLHOrO TMOCBIAYEHHS adiieBiTiB.
Xoya 3acBIUYEHHS MIJANKACY HOTApPlyCOM IMIJBUILYE iXHIO JOCTOBIPHICTH 1 MOXKE
COPUSTH BH3HAHHIO B CyJl, adiieBIT 3a CBOEI MPUPOJOI0 HE € HOTapiaibHO
MOCBiTYeHUM JOKyMeHTOM [241]. HoTapiaibHi JOKYMEHTH MarOTh iHIIY HpPaBOBY
MIPUPOIY: BOHH CTBOPIOIOTHCA O€3MOCEPEeHBO HOTapiycoM a00 MOCBIIUYIOTHCS HUM
JUIS HaJaHHS iM IopuandHoi cuiar. HatowmicTe adimeBiT € Hacammepesn CBITUCHHSIM
ocoOu TiJ TPUCATOI0, SKE MOXKe OyTH CKJIaJeHe Yy cTaHmapTHid Qopmi 6e3
HOTapiadbHOTO TOCBimueHHs [246]. Takum umHOM, adiaeBiT — II€¢ MNHUCHMOBa
ypOUHrCTa 3asBa, Y SKIM MIATBEPKYETHCS HASBHICTh a00 BIJICYTHICTh NTEBHUX (DAKTIB
Y MO, 10 MaIOTh IOPUIUYHE 3HAUYECHHS. 31€OUTBIIOr0 BiH BUKOPUCTOBYETHCS Y
BUMAJIKaX, KOJIU 3BUYAHUN TJOKYMEHT HE MyIsArae Jieraiizaiii a0 arnoCTHIFOBAHHIO.
3a 101oMororo agiAeBITy MOKHA MIATBEPIUTH MICLIE MPOKUBAaHHA, PaKT yTpUMaHHS
JUTUHU, POJIMHHI BIJHOCUHH, BIICYTHICTh LU0y, JKepena TOXOAIB, TPYIOBUU
cTaX Ta 1HII oOctaBuHU. OQopMuTH adiieBIT MOXKYTh I€pKaBHI W IpHUBATHI
HoTapiycu [246]. BinmoBimno go crarti 34 3akony Ykpainu «IIpo HOTapiat», 10
iXHIX TTOBHOBa)XCHb HAJICKHUTh 3aCBIIUCHHS CIPABKHOCTI MIAMKUCIB HA JIOKYMEHTaXx.
3asiBa 3aMOBHIOETHCS HA CIEIIaTbHOMY OJIaHKy. 3amOBHEHHSI OJIaHKY BITOYBAa€ThCA
yKpaiHChbKOI0 MOBOIO [175].

HesBaxaroun Ha JOMiHYIOUy pOJIb MOKa3aHb CBIAKIB SK OCHOBHOIO 3aco0y
JIOKa3yBaHHSI B aHTJIO-aMEPUKAHChKIN TpaBoBii cuctemi [20, c. 137], kxpumiHaIbHO-
IIPaBOBI HOPMU TPSIMO BH3HAIOTH JOKA30BY CHIIY HOTapialbHUX JOKYMEHTIB, Y SKHX
(bIKCYIOTbCSI  BIAMOBIAHI  CBITYEHHs. 30KpeMa, CKJIaJaHHS Ta IOCBIAYCHHS
HOTaplyCoOM «3asBH MiJ TPUCITOIO» HAIUISIE TaKuid JOKYMEHT CTaTycOM [O0Ka3y,
HaBiTh Y BUMAJAKaX, KOJHU Mpoiieaypa iworo opopmiieHHs Oyma mopymena [95, ¢. 160-
161].

Bapto migkpecnutu, 110, 3acBIAYYIOYM IIJAMKHC, HOTApiyC IMATBEPIKYE HE
JIOCTOBIPHICTH BIJOMOCTEH, BUKJIAJICHUX y TOKYMEHTI, a Juiie GakT TOro, IO MiIMuc
HAJICXKUTh KOHKpPETHIM o0co0i. BomHowac HOTapiycm HE MOXYTh 3acBiA4yBaTu

MIAMACH Ha JOKYMEHTaX, SIKl MICTATh B1JIOMOCTI, MIATBEPKEHHS SKUX BIJHECEHO
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BUKJIFOYHO JIO KOMIIETEHIII] IepKaBHUX OpPraHiB (HaApOMKEHHS, UTI00, CMEpPTh, CTaH

3J10pOB’s, MPABO BJIACHOCTI TOIIO). Takl JOKYMEHTH MOXYTh OyTH 3aCBITUEHI JIMILIE
TO/Jli, KOJIU BOHU MPU3HAYCHI JIJIsl BAKOPUCTAHHS 32 KOPJIOHOM.

HoTtapianbHO MOCBIIYEH1 JOKYMEHTH SIK TaKl BHU3HAIOTHCS JIONYCTUMHMH SIK
JOKa3W 3a YMOBH, III0 BOHM BIJIOBIAAIOTH BHUMOraM 3aKOHY IIOJO0 iX (opMH Ta
3micty. Lle o3Hauae, M0 BOHM MOBMHHI OyTHM MOCBIIYEHI HAJEKHHUM CYyO'€KTOM
(HOTaplycoM) 3a JOMOMOIOK HAJEKHOIO 3aco0y Ta y BIANOBIAHIA IpoLecyalbHIN
dopmMi, a iXHiN 3MICT Ma€ BIAMOBIAATH 3aKOHOJIABCTBY, BCTAHOBIICHOMY JIJIsi TIEBHUX
oOcraBuH. [lopyiieHHs 1UX BUMOT POOUTH JOKa3 HEJOMYCTUMHUM, TOOTO HE MOXKE
OyTH BUKOPHUCTAHHMM CYJIOM IIPU MPUHHATTI pimieHb. HaTomicTh, BOHU MOXYTh OyTH
JOJIy4eHl J0 MaTrepiajliB CIpaBH SK PEUOBl J0Ka3u, ab0 JOKYMEHTH, IO MICTAThH
iH(opMallito, 10 Mae 3HAYCHHS [JIs CIpaBU (a HE SK HOTapialbHO TMOCBITYEHI

JIOKYMEHTH).

2.3. HorapiajbHa Ta€EMHUISA B KPUMiHAJBLHOMY NpoLeci

Hotapiat Buctymnae oqauM 13 AepKaBHUX IHCTUTYTIB, SIKUA CIIPUSE€ BUKOHAHHIO
IPaBO3aXMCHOI POJIi IepKaBu, Hajalouu O(IMiiHy CUITy, JOCTOBIPHICTh IOPUIUYHUM
npaBaM, ¢akram Ta gokyMmeHTam. OIHUM 13 KJIIOYOBHX IPUHIIUIIB HOTapialbHOT
JSUTBHOCTI € 30epekeHHs HorapianbHOi Taemuuili [186, c. 153]. ¥V mnpomeci
BUKOHAHHS CBOiX mpodeciiHuX O0OOB’SI3KIB HOTApiyC OTPUMYE 3HAYHHM OOCST
iH(dopMarlii, 0 CTOCYEThCA SIK OCOOMCTUX ACMEKTIB JKUTTS KJIIEHTIB, TaK 1 IXHHOTO
MaiiHoOBoro ctany. Jloctynm 1m0 koHpigeHiiiHoi iHGoOpMaIlli € HEBiJ EMHOIO
YaCTHUHOI JISJIBHOCTI HOTapiyca, 0e3 SIKOi HEMOXJIMBE SIKICHE 3JIMCHEHHS MOro
MOBHOBakeHb. HoTapianbHa TaeMHULA, TAKUM YHWHOM, € PI3HOBUIOM Hpo(deciiHOi
Ta€EMHHUL, OCKUIBKA BIJOMOCTI, IO CTAaHOBIATH 1l MPEAMET, OTPUMYIOTHCA
HOTapiycoM y mporieci mpodeciitHoi TisIbHOCTI, a iX PO3TOJIONICHHS 0OMEXKY€EThCS
BIJIIOBIIHMMH HOPMATHBHO-IIpaBOBMMH akTamu [13, c. 266].

Biamosinno nmo 3akony VYkpainu «llpo HoTapiat», HOTapiadbHa Ta€EMHHUIIS
OXOILTIOE KOMIUIEKC BIJIOMOCTEH, ski OyJau OTpUMaHl HOTapiycoM Yy IIpoIieci

3MIMCHEHHS] HOTapiaJibHOI JIi UM MpH 3BEPHEHHI JI0 HHOT'O 3alHTEPECOBAHOI 0COOH,
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30KkpemMa iH(opMmarliro 1moao0 ocobu, ii MalfHOBOTO CTaHy, OCOOMCTHX MaMHOBHUX Ta

HEMalHOBUX MpaB 1 000B’s3kiB TowO (cT. §). OOOB’s130K 30epiraT HOTapiaJibHY
TAEMHUIIO MOIIUPIOETHCS HE JIMIIE HAa HOTaplyciB, a il Ha 0ci0, Kl TI3HAIHUCS MPO
HOTapiaJibH1 A1l y 3B’SI3KY 3 BUKOHAHHSM CIIy’KOOBHX O0OB’SI3KIB UM 1HILOI poOOTH, a
TaK0XX Ha CBIAKIB, 3aIy4Y€HHUX JO BUMHEHHS HOTaplaJIbHUX [, Ta 1HIIUX OCIO, SIKUM
cTayia BijioMa iH(opmairisi, 110 CTAHOBUTH HOTapiaJibHy TaeMHHINO (4. 3 cT. 8) [175].
OOOB’S130K TOTPUMAHHS HOTaplajdbHOI TAEMHMIIl BUCTYNAE OJHUM 13 KIIFOUOBHX
MPUHIUIIB (DYHKIIIOHYBaHHS HOTapiaTy Ta Oe3mocepeqHhO BIUIMBAE Ha pPIBEHb
JIOBIpH TPOMAJISIH JIO IIbOT'O MPABOBOT'O 1IHCTUTYTY.

Bucnontoerbest  TpoONo3uIliss  PO3MIMPUTH  3MICT HOTapiajibHOI TAEMHHMII],
BKJIFOUMBIIM J0 HEl, OKPIM BIIOMOCTEN MpO 0coOy, sika 3BEpHYJacs 32 BUYMHEHHSIM
HOTapiajabHOI J1i, TakoX 1H(OpMaIli0, M0 CTOCYEThCS MPOdeciiiHOl ISITBHOCTI
HOTapiyca sk (axiBls. 30KpeMa, HAroJolIyeThCsl Ha HEOOX1THOCTI 3aKOHOJIaBUOI0
3aKpIIUICHHS TaKOro IMiJXOAy, IO CHPUATUME [MIJIBUIIEHHIO PIBHSA 3aXHCTY
KOH}IIeHIIIHHOI iHpopMarii B HoTapiaibHii npaktuii [229, c. 12, 141, c. 364].

Axmo y 3akoHi VYkpainu «lIpo HoTapiaT» BHUKOPUCTOBYETHCS TEPMIH
«HOTapianbHa TaeMHUIS», TO Y KIIK Vkpainu BKUBaeThCS MOHATTS «BiIOMOCTI, K1
MOXKYTh CTaHOBUTH TA€EMHHUIII0 BUYMHEHHS HOTapianbHUX ni» (m. 3 4. 1 cT. 162).
BiamoBinno no cr. 8 3akony VYkpainu «IIpo HoTapiaT», HOTapiadbHa TaEMHUIISA
OXOIUTIOE HE JuIIe iH(OopMaIlito, OTpUMaHy Mij 4Yac BUKOHAHHS HOTaplaibHOI 1ii, a i
BIJIOMOCTI, OTPHUMaHi B TIPOIlECI 3BEPHEHHs OCOOM [0 HOTapiyca, HaBITh SKIIO
HOTapiajbHa Yd MPUPIBHSHA 10 HET Ais 3pelIToro He Oyna 3/aiiicHeHa. 3aKOHO1aBellb,
YCTAHOBJIIOIOYU OCOOJIMBUN MOPSAJIOK JAOCTYIY 10 1H(oOpMaIlii, JOBIPEHOI HOTaplyCcy
K TpodeciiiHoi TaeMHMI AJi1 BUKOPUCTAHHS B KPUMIHAJIbHOMY MPOBAJKEHHI, MaB
Ha yBa3l came 1ed MHUPOKUN 00cAT HoTapiaiabHO1 TaeMHUIIL. [IpoTe hopmynroBaHHs B
. 3 4. 1 ct. 162 KIIK Ykpainu 3ByKy€ 3MICT LIbOIO TEPMIHY, IO MOXKE CIPUUHHSITH
HEOJIHO3HAYHOCTI B MPAaBO3aCTOCYBAHHI.

Koncrpyxkiis KIIK Ykpainu € HeBAanowo 3 orisay Ha KUIbKa CYyTTEBUX MPHYUH,
MOB’SI3aHUX 13 ii CEeMAaHTHYHHUM, JIOTIYHUM 1 TPaBOBUM 3MicToM. Tak, BKa3aHe
dbopMyTIOBaHHS Ma€ BUPA3HUM OI[IHOYHUN XapakTep, 10 CTBOPIOE HEBU3HAUCHICTD Y

BCTAHOBJICHHI KOJIa BIIOMOCTEH, sIKI MiJISITAl0Th OXOPOHI SIK HOTapiajgbHa TAEMHUIIS.
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Bupas «BioMOCTI, SIKi MOKYTh CTAHOBUTHY» HE BU3HAUYa€ YiTKO, UM MJIETHCS PO BCi

JlaH1, OTPUMaHi HOTaplycoM y mpolieci mpodeciiiHoi AiTIbHOCTI, YU JIMIIIE PO OKpeMi
Kareropii iHpopMaliii, 10 MarTh KOHPiAEeHIIITHUI XapakTep. Taka HEeBU3HAYEHICTh
BIIKPUBAE MOJKJIMBICTh [UIsl JOBUIPHOTO TJIYMA4eHHS Ta TIOPYIIY€E€ MPUHITUI
IOPUANYHOI BU3HAYEHOCTI, SIKUH € CKIIaJI0BOI0 BEPXOBEHCTBA MPaBa.

Bupas «raeMHHIIs BUMHEHHSI HOTApIaJbHUX J1i)» € JJOTTYHO HETOYHUM, OCKIITBKH
BiH (OKyCye yBary Ha CaMOMY MpOIleCi BUYMHEHHS HOTapiaJIbHUX i, a He Ha
iH(dopMmarlii, Mo BUHUKAE a00 MEpeJacThCs Mia 4Yac Iporo mporecy. CaM mopsioK
BUYMHEHHS HOTaplaJibHOI JIIi HE € MPEAMETOM OXOPOHU; 3aXUCTy MIIATal0Th came
BIJIOMOCTI, OTpHMMaHI HOTapiycOM Y 3B’SI3Ky 13 3BEPHEHHSIM 0Ci0, MOCBIIYCHHSIM
paBOYMHIB, TIEPEBIPKOIO IMPABOBOTO CTATyCy YW IHIIUMH  JiIMH, IO
CYNPOBOXKYIOTh HOTapiajbHE MPOBAHKEHHS. TakuM 4YUHOM, 00 €KTOM IPaBOBOIO
3aXUCTy Ma€ OyTH HE «BUMHEHHS» SIK Mpouec, a 1HhopMaliiiHUi 3MICT HOTapilaibHOT
ISUIBHOCTI.

3 ormsiny Ha 3a3HauyeHe, JOUUIBHUM € YTOYHEHHS MOHSATTS HOTapiaJibHOi
Ta€EMHHUL NUISIXOM HOro KOHKpeTH3auii il yHi(ikauli 3 €BpOonelchbKOW MPAKTUKOIO.
ABTOp TIPOIMIOHY€E PO3YyMITH HOTapiadbHy TAEMHUIIO SK 3aXUIICHI 3aKOHOM
BIJOMOCTi, OTpHMaHi abo0 CTBOpPEHI HOTapiycoM Yy 3B’S3Ky 3 BYHMHEHHAM
HOTapiladbHUX i, PO3TOJIONMISHHS KX MOXKE 3aBJaTH IIKOJU IMpaBaM, CBOOOAaM 4
3aKOHHUM 1HTEpecaMm 0ci0, Mo/10 SKUX I1i Aii BuMHEH1. Take GopMyIIOBaHHS yCyBae
OI[IHOYHICTh, YITKO BH3HAYA€ JDKEPEIO BUHUKHEHHS 1HQOpMAIlii Ta BCTAaHOBIIIOE
KpUTEpiil MPaBOBOI 3HAYYLIOCTI — MOXMJIMBICTH 3aMOAISIHHS IIKOAU BHACHIIJIOK 11
PO3TOJIOIICHHS.

OTxe, TOHATTS HOTapiaJIbHOI TAEMHMII Ma€ BiIOOpakaTh HE TINOTETUYHMM, a
peanbHUIl XapaKTep OXOPOHIOBAaHOI 1H(opMmalmli, NOB’sA3aHOI 3 MPOdECIHHOIO
TISUIBHICTIO HOTapiyca. BianmoBigHa 3MiHA TEPMIHOJIOT CIPUATHME 3a0€3MEUEHHIO
€IHOCTI  MPABO3aCTOCYBaHHs,  TapMOHI3aiii  yKpaiHCBKOTO  HOTapiajJbHOTO
3aKOHOAABCTBa 3 IpaBoM €Bpornelicbkoro Coro3y Ta 3MILHEHHIO TapaHTid 3axXHUCTy
paB JIIOAUHH Y chepl HoTapiadbHUX MPABOBITHOCHH.

3 ornsigy Ha 1ie, B. MaTtonuy mpornonye 3aMiHUTH TEPMIH «TAEMHHUIIST BUNHECHHS

HOTapianbHUX Aii» y cT. 162 KIIK Ha «HOTapiaqbHy TAEMHUIIO», SIK 11€ BU3HAYEHO B
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ct. 8 3akony Ykpainu «[Ipo HOTapiaT», 100 YCYHYTH MOKJIMBI CYNEPEYHOCTI Ta

3a0e3neYnTH OJHO3HAYHICTh Y MPAKTUYHIN JISTIbHOCTI.

KpiM Toro, y 3aKOHOAABCTBI PO3PI3HAIOTH TPU KaTEropii: «HOTapiaibHa Ais»,
«Iisi, TpUPIBHSIHA JO HOTaplajJbHOI», Ta <JIis, BIIMIHHA BiJI HOTapIAJbHOI,
COpsIMOBaHAa Ha HAJAaHHS IOPUIAMYHOI BIPOTIAHOCTI HOTaplajbHIA 1ii» (4. 3 cT. 1)
[121, c. 69]. 3okpema, y HaceleHHX NYHKTaxX, 1€ BIICYTHI HOTapiycH, IEBHI
HOTapiaJibH1 JIli BUKOHYIOTHCS YINOBHOBXEHUMH I1OCAJIOBUMH OCO0aMH OpraHiB
MICIIEBOTO CAMOBpPSIyBaHHs. 3a MeXaMu YKpaiHu i (QYHKII MOKIAJAl0ThCS Ha
KOHCYJIbChbKI YCTaHOBU YKpaiHU, a B OKPEMHUX BHIIQJIKaX — Ha JTUIJIOMATHYHI
IIPEICTaBHUIITBA HAIIOT Jep>KaBU. Y paMKax YUHHOTO 3aKOHOJIABCTBA Y KpaiHU ICHY€
KaTeropis IMBUIBHO-TIPABOBUX aKTiB, SKI TPHUPIBHIOIOTBCA JO HOTapiabHO
MOCBITYEHUX JIOKYMEHTIB. 30KpeMa, OCOOJIMBY yBary CJiiJl 3BEpHYTU Ha JIOBIPEHOCTI,
10 MAlOTh CTaTyC €KBIBAJEHTHUX HOTapiaJbHUM. [IOCBIJUEHHS TaKuUX JOBIpEHOCTEN
3MIMCHIOETHCS BUKIIOYHO YMOBHOBaXXEHUMHU OcCO00aMu, BuU3HaueHUMHU ctarTero 40
3akony Ykpainu «IIpo HoTapiaT», y Mexax iXHbOi KommeTeHuii. Jlo 3a3HaueHuX
JIOKYMEHTIB HaJIeKaTh:

- JIOBIPEHOCTi, BHJAaHI BINCHKOBOCIY>KOOBISIMM UM IHIIMMH OCOOaMH, SKi
nepeOyBalOTh Ha JIKyBaHHI Yy TOCHITalsX, CAaHATOPIAX YW IHIIMX BIHCHKOBO-
MEINYHUX 3aKJIaJ1aX, MOCBITYCH] HaYabHUKAMU [TUX YCTAHOB, iXHIMHU 3aCTYITHUKAMHU
3 MEIMYHOT YaCTUHHU, CTAPIIUMH a00 YePrOBUMHU JIIKAPSIMHU;

- JOBIPEHOCTI, BUJAHI BINCHKOBOCTYKOOBIISIMU, a TaKOX, Y pa3l BIICYTHOCTI
HOTapiyCiB UM YIOBHOBAXEHUX MOCAJOBUX OCI0 OpraHiB MICIIEBOTO CaMOBPSITyBaHHS
B IyHKTaxX JUCJIOKaIlii BIMCHKOBMX 4YaCTWH, 3 €JlHaHb, YCTaHOB YW BIHCHKOBO-
HaBYaJIbHUX 3aKJIAJIB, JOBIPEHOCTI MPALIBHUKIB, YIEHIB iXHIX CIMEH Ta 4IEHIB CiIMEH
BIMICLKOBOCITY>KOOBIIIB, MTOCBIIUE€HI KOMaHAUPaMu (HauyaJbHUKAMU) ITUX BIMCHKOBUX
(opMyBaHb;

- JIOBipeHOCTi 0ci0, sIKI YTPUMYIOTbCA B YCTaHOBaX BHKOHAHHS MOKapaHb abo
CHAUMX 130J1ATOpaxX, IIOCBIAYEHI HaYaJlbHUKAMHU BIANOBIJIHUX YCTAHOB YH
130JI5TOPIB;

- JOBIPEHOCTI 0Ci0, SIKI MPOXHUBAIOTh y HACEJIEHUX IMyHKTax 0e3 HOTapiycis,

MOCBIIYCHI  YIOBHOBaXEHWMH  TOCQJOBUMH  0CO0aMH  OpraHiB  MiCIIEBOTO
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CaMOBpPAAYBAHHA, 3a BHHATKOM IIOBipGHOCTGfI Ha PO3NOPAINKCHHA HCPYXOMUM

MalHOM, YIIpaBIiHHSA Ta PO3MOPS/DKECHHS KOPIOPAaTUBHUMH IIpaBaMH, a TaKOX
JOBIPEHOCTEH Ha BUKOPUCTAHHS Ta PO3MOPSKEHHS TPAHCTIOPTHUMH 3ac00aMHu.

[TocBimueHHsT 3a3HAYEHUX JOBIPEHOCTEW 3MIMCHIOETHCS YIMOBHOBAXKCHUMU
MOCaJI0BUMH 0cO0aMHM 3 ypaxyBaHHSIM BUMOI 3akoHy Ykpainu «lIpo HoTapiaT» Ta
IHIITMX YUHHUX HOPMATHUBHO-TIPABOBHX aKTiB, IO 3a0€3MeUye iXHIO IOPUIUIHY CUITY
Ta BIJIOBIIHICTh BCTAHOBJICHUM CTaHIapTam [46].

[Tutanus 36epexeHHs mpodeciitHol TAEMHUIT 1] YaC BUKOHAHHS HOTapiaIbHUX
T 9ITKO BPETyJIhOBaHO 3aKOHOAABCTBOM, TOJ1 SK JIii, MPHUPIBHSHI O HOTapiaJIbHUX,
3QJIMINAIOTHCS  HEJOCTAaTHHO periiaMeHTOBaHMMH. Xoua 3akoH Ykpainu «[Ipo
HOTapiaT» HE MICTUTh YITKOTO BU3HAYCHHS JIH, IPUPIBHIHUX J10 HOTaplaJbHUX, BIH
HABOAUTH iX MEpeNiK, 3a3HayaroyM, M0 Takl Jii BUKOHYIOThCS HE HOTapiycamu, a
IHITMMU YIIOBHOBAKEHUMH 0CO0aMHM, 30KpeMa TOCAJOBISIMH MEIWYHUX 3aKIIaJiB,
KalmiTaHaMu  CyJeH I [OpanopoM YKpaiHM, HayaJdbHUKAMU EKCIECAMIIIH,
KOMaHJIUpaMu BICHKOBHX YaCTWH, HadaJIbHUKAMH YCTAaHOB BUKOHAHHS TIOKapaHb,
CIIIYUX 130JIATOPIB, BIMCHKOBO-HAaBUYAIBHUX 3aKjiajdiB, MPEACTABHUKAMU OpraHIB
MICIIEBOTO CAMOBPSTyBaHHS, JUIUIOMAaTUYHUX 1 KOHCYJbCHKMX YCTaHOB, a TaKOX
IHITUMHU 0co0amMu, BU3HAYCHUMU 3aKOHOM. [leperik Takux mocaj € BUYEPIHUM 1
YiTKO OkpeciieHuid. BinmosigHo nmo cr. 8 3akony Ykpainu «IIpo HoTapiat», yci 1
0co0u, BUKOHYIOUH [ii, MPUPIBHSAHI JO HOTapladbHUX, 3000B’s3aH1 JTOTPUMYBATHUCS
HOTapianbHO1 TaeMHUII. [Iporierypa BUKOHAHHS TaKuX J1H 1ICHTUYHA HOTapiaabHUM
1 PETryJII0eThCS TUMU CAaMHUMH HOPMaMH, III0 CTOCYIOTHCS, HAIPHUKIIAJ, TTOCBITICHHS
JOBIPEHOCTEM, 3alloBITIB UM MIANUCIB Ha JOKyMEHTaX. BiaMIHHICTH mojsirae B
0COOJIMBUX YMOBAaX, 3a sSIKUX HOTaplyC HE MOKE€ BUKOHATH 111 /i1, TOMY 3aKOHO/IaBEIlb
HaJa€ MpaBo iX 3/1HCHEHHS 1HIIMM YIIOBHOBaKEHUM 0c00aM, 30epiratou npu [bOMY
OJTHAKOBI TapaHTii 3aXUCTy iH(POPMAIIii, 0 CTAHOBUTH HOTapiaibHy TaeMHHUITO [121,
c. 69-70].

VY KpuminanpHOMy TpoliecyalbHOMY KOJEKCl YKpaiHU 3aKOHOJIABEIlb YHUKAE
BUKOPHCTAHHS TEPMIHOJIOTIi, IPUTaMaHHOI 3aKOHOJABCTBY IIpo 1H(OpMAIIito,
3aCTOCOBYIOYM y3araJlbHEH1 TOHATTSA, Taki, SK HaNpUKIaJ, TaEMHUIA, IO

OXOPOHAETBCA 3aKOHOM «IIOJ0 HaAaHHSA AKHX € IIpsAMa 3a60p0Ha y 3aKOHI (TaGMHI/IIHI
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CIIOBIJIl, JIIKApChKa TaeMHMIl, TMpodeciiiHa TaeMHULS 3aXHCHHKA, TAE€MHUIISA

Hapaqyoi kiMHatu Tomio)» (4. 8 cr. 224). Xouwa KIIK Vkpainu, momioHO 10
iH(popMaIiifHOTO  3aKOHOJIaBCTBA, BCTAHOBJIOE  CHEIIalibHI  TPOLEAYpU IS
KOH(IIEHIINHOCTI, CHUTYyallll0 YCKJIAJHIOE BIJACYTHICTb CHUCTEMAaTHU3allli HOPM
1H(OpMaIITHOTO 3aKOHOJABCTBA B €IMHOMY HOPMAaTHMBHO-IIPABOBOMY akKTl. AHaii3
3araJbHUX HOPM I[HOTO 3aKOHOJIABCTBA JIO3BOJISIE 3pOOUTH BHCHOBOK, 11O TIPABOBUM
3aXMCT MEBHOTO BUIY iH(OpMAIli HATAETHCS JIUIIE IMICHS PIICHHS YIIOBHOBAXKEHOT
ocobu. OpnHak cremiagbHI HOPMH, SKI PEryJIioOlTh JOCTyn J0 i1Hdopmarlii
KOHKPETHOTO BHJY Ta 3MICTy, IepeadadaroTh, IO Taka iH(opMalls oTpuMye
IIPaBOBY OXOPOHY BIJMOBIAHO JIO 3aKOHY HE3aJCKHO BIJ HASBHOCTI PIIICHHS
ynoBHOBakeHOro cy0’ekrta. [loHATTS «oxopoHioBaHa 3akoHOM TaeMHuls» y KIIK
Vkpainu He Bu3HaueHo, ane cr. 162 KIIK Vkpainu HaBoauTh mnepenik BHUAIB
iH(opMallii, MmO BXOAATH 1O ILBOTO MOHSATTSA B KPUMIHAJIBHOMY MPOBAJKECHHI,
30KpeMa: 1HdopMmallis, SKOW BOJIOAIIOTH 3acobu MacoBoi iHGopmamii ado
KYpHAIICTH, HaJlaHa 32 YMOBHU HEPO3TOJIONIEHHSI aBTOPCTBA UM JIXKEPEIIa; BIJOMOCTI,
[0 CTAHOBJISATh MEIWYHY TAEMHUIIIO; JIaHl, MMOB’sA3aHI 3 TAEMHUIICIO HOTaplaIbHUX
min [121, c. 37].

AHani3 nepeniky BuiiB iHopmaiii, 3a3HadeHux y cr. 162 KIIK Vkpainu, 3
ypaxyBaHHAM HOpM 1H(OPMAIIHHOTO 3aKOHOJABCTBA J03BOJISE 3pOOUTH BHCHOBOK,
10 3aKOHOJIaBeIb BKJIFOYMB JI0 HHOTO PI3HI Kareropii iHdopmarii 3 oOMexKeHUM
noctynoM. [IOHATTS «OXOpOHIOBaHA 3aKOHOM TaeMHMIA», BuUkopucTane B KIIK
VYkpainu, OXOIUTIOE HE JuIe TaeMHY 1HQopMaillito, a € 30IpHUM TEPMIHOM, IO
BIAMOBIJAE TMOHATTIO «iHpopMalis 3 O0OMEXEeHHMM JocTyrnmom» y  cdepi
iH(popmariiinoro npasa. Ockuibkun Hopmu KIIK VYkpaiHu 1mono oXopoHHOBaHHUX
3aKOHOM TA€EMHUIb MarOTh OJAHKETHHH XapaKTep, €IuHa TEPMIHOJOTIA HaOyBae
KPUTUYHOTO 3HAYCHHS JJIs TPAaBO3acTOCyBaHHs. Xoda mepenik y cr. 162 KIIK
VYkpaiHu € BUYEpPHHUM, BIiH HE MOXE MOBHOIO MIPOI BUKOPHUCTOBYBATHCS IS
TIYMau€HHS TOHATTS «OXOPOHIOBAaHA 3aKOHOM TAa€MHHUIISH», OCKUIBKH BimoOpaskae
HOT0 3MICT JIUIIIE YaCTKOBO. TaKuii BACHOBOK I'PYHTYETHCS HA KOMIUJIEKCHOMY aHalli31

HOpM KpI/IMiHaJIBHOFO npouecCyajbHOro IpaBa, AC LC IOHATTA 3aCTOCOBYETHCH.
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Hanpuknan, Biamosigao 0 4. 2 cr. 27 KIIK Ykpainu, cniguuii cyns abo cyn Moxke

YXBaJIUTH PIllICHHS PO MPOBEIECHHS 3aKPUTOTO CyIOBOTO 3aCiJaHHs, SKIO BiIAKPHUTE
IPOBAHKCHHS 3arPOXKy€ PO3TOJIOIICHHIO OXOPOHIOBaHOI 3akOHOM TaemHuIl [104].
OOmexyBallbHE TIIyMayeHHs 11i€i HOpMU 3 ypaxyBaHHAM Jjuine cT. 162 KIIK moxe
MPHU3BECTH JI0 3BYKEHHS MPOLIECyabHUX MpaB 0COOH, 110 € HempumycTuMuM. Kpim
toro, miciga npuiiHATTs KIIK Vkpaimm 2012 poky cr. 162 3a3HaBana 3MiH 1
JIOTIOBHEHB, 30KpemMa MyHKTOM 10 3rigHo 13 3akoHoM «IIpo 3anmobiranHs Ta NpoTUIIO
neramizaiii (BiIMHUBAaHHIO) JOXOJIB, OJEPKaHMX 3JIOYMHHMM TNUIsxom» [167] Ta
nyHkToM 11 3rigHo 13 3akoHoM «lIpo Ganku 1 GaHKIBCHKY AisUIbHICTB» [163], 1110
CBIIYNTh MPO HEOOXIAHICTh PO3IIUPEHHS IHOTO TEpeliky Ui 3a0e3meueHHs
HaJIE)KHOT TOIMYCTUMOCTI J0Ka3iB y KpUMiHaabHOMY mpoBapkenni [121, ¢. 38-39].

BignosigHo no ct. 8 3akony Ykpainu «[Ipo HoTapiat», momaHHS HOTapiycoM
iH(dopMarllli A0 LEHTPaIbHOIrO OpraHy BHMKOHABYOi BJIAJIM, BIJNOBIJAIBHOIO 3a
peanizallito JAep>KaBHOI MOMITHKA y cdepi 3amobiraHHs Ta MPOTUAlT Jeraizari
JOXOMIB, OJEpaHUX 3JOYMHHUM IUIAXOM, (PIHAHCYBAHHIO TEPOPU3MY Ta
PO3MOBCIO/IKEHHST 30p0i MacoBOTO 3HHMILEHHS, a TaKOX A0 JepxkaTens €IMHOTO
JIEP’)KaBHOTO  PEECTPY  IOPUAWYHUX 0CiO, GI3MYHUX  OCIO-TIANPHEMIIIB  Ta
rpoMajJiChKuX (OpPMyBaHb, Y MOPSAKY Ta BUIIAJIKaX, BU3BHAYCHUX 3aKOHOM YKpaiHu
«IIpo 3amobiranHs Ta OPOTHIIIO Jeramizaiii (BiAMHUBAHHIO) JOXOJIB, OJCP)KaHHUX
3MIOYMHHUM  [UISIXOM,  (piHAHCYBaHHIO  Tepopu3sMy  Ta  (PiHAHCYBaHHIO
PO3MOBCIOJIKEHHsI 30p0Oi MacoBOrO 3HHUILIEHHS», HE BBAXAETHCS MOPYLICHHSIM
HoTapiaibHOI TaeMuuIl [175].

Hotapiyc 3BUIBHSETBCS BiJ AWCHUIUIIHAPHOI, aIMIHICTPATUBHOI, IUBLIBHO-
IPaBOBOI UM KPUMIHAJIBHOT BIJIMOBIIATBHOCTI 32 HaJlaHHA 1HGopMallii Ipo piHaHCOBI
omepallii 10 3a3HAYEHOT0 IEHTPAJILHOIO0 OpraHy abo JaHUX TMPO KIHIIEBOTO
OeHediriapHOTO BIACHUKA YU CTPYKTYPY BJIACHOCTI FOPUUYHOT OCOOU JI0 ACpKATEIIsI
PEECTPY, HABITH SKIIO € MPU3BEJIO 10 MIKOAU JIJISl FOPUANIHUX 9u (DI3UIHUX 0Ci0, 32
YMOBH, 110 Jii HOTapiyca BiANOBIJaId BUMOTaM 3TaJJaHOTO 3aKOHY.

JloBiAKM TIpO BUKOHAHI HOTapiaibHI Jii Ta KOMii TOKYMEHTIB, 110 30€piraroThCcs
y HOTapliyca, BUJAIOTHCS BUKIIOYHO (I3MYHUM Ta IOPUAUYHUM 0C00aM, Ha KOPUCTh

a00 CTOCOBHO SIKMX 3IMCHIOBAJIMCS HOTapialbHi 1ii. Y pa3i cMepTi ocobu 4w ii
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BHU3HAHHA ITOMCPJIOIO TaKl ,HOBiI[KH HaJarOTbCA CIIAAKOEMIISAM. HKHIO BCTAaHOBJICHO

OMiKy HaJ MalHOM 0cOo0HM, BH3HAHOI OE3BICHO BIJICYTHBOIO, a00 3HHUKIOI 3a
0COOJIMBUX OOCTaBUH, OIMIKYH Ma€ MPaBO OTPUMYBATH JIOBIJIKU MPO HOTapialibHI Jii,
MOB’SI3aHI 3 TakoK OCO00K 4YM ii JOPYYEHHSM, 3a YMOBH HEOOXIIHOCTI IS
YIpaBIIHHSA MAallHOM M1/ OIIKOKO.

JIoBimKM TMpo HOTapiaibHI Iii Ta IHII JOKyMEHTH HOTaplyc 3000B’s3aHUM
HAJATHU MPOTATOM JIECATH POOOUYUX JTHIB Ha OOTPYHTOBAaHY MHCHMOBY BUMOTY CYIY,
MPOKYpaTypH, OpraHiB  ONEPATHUBHO-PO3IIYKOBOI  MiSUIBHOCTI,  JOCYJOBOTO
pO3CIiyBaHHS Y  MeXaxX KPUMIHAJIBLHOIO, I[IMBUIBHOIO, TOCIOJApPCHKOTO,
aMIHICTPATHBHOI'O MPOBAXKEHHS UM CIPaB MPO aIMIHICTpaTUBHI ITPaBOMOPYIIICHHS,
13 3a3HAYCHHSIM HOMEpa CIpaBU Ta MPUKIAJAHHSAM TrepOOBOi TEYAaTKH OpraHy.
AHanoriyHo, Ha BUMOTY JIEp)KaBHOTO YU MPUBATHOIO BUKOHABIS 32 BUKOHABUYUM
IPOBA/PKEHHSM 13 3a3HAUYEHHSM HOMEpa MPOBAKEHHS Ta PEKBI3UTIB BUKOHABUOTO
JNOKyMeHTa, HanloHanbHOro areHTCcTBa 3 MUTaHb 3alo0IraHHs KOPYMIl Ha MIJACTaBl
MOTro 3amuTy AJis BUKOHAHHS MOBHOBaXK€Hb 3a 3akoHOM Ykpainu "IIpo 3amoOiraHHs
Kopynuii", AHTHMOHOMNOJBHOIO KOMITETY YKpaiHM YM MHOro TEpUTOPIAIbHOIO
BIJIUICHHST Y MeEXaX PO3CIiTyBaHHS TMOPYIIEHb 3aKOHOJABCTBA MPO EKOHOMIYHY
KOHKYPEHIIIIO 3 IOTPUMaHHSIM BCTAaHOBJICHUX CTPOKIB.

JIOBiAKK PO CyMH HOTapiaJibHO MOCBITYEHUX JOTOBOPIB, MOTPIOHI BUKIIOYHO
JUISI TIEPEBIPKUA JTOTPUMAaHHS MOJATKOBOTO 3aKOHOJIABCTBA, HAJAIOTHCA HOTaplycoM
npotsroMm 10 poOouux AHIB Ha OOIPYHTOBAHY MHCHMOBY BHMOTY IOJAaTKOBOI'O
oprasy 3 repOo0OBOIO MEYATKOIO.

Bursar 31 CnagkoBoro peectpy Mpo HASBHICTh 3alOBITY BHUJIAETHCS JIMILE
3amoBijjauy, a Mmicias Moro cMmepti — Oyab-sKiii 0co0i, sika Hajana CBIIOLTBO PO
CMEPTh UM IHIIUN JTOKYMEHT, 1110 MIATBEPIKYE 1eH (akT.

Horapiyc He MoO»e BUCTyHnaTh CBIJKOM MO0 BIJOMOCTEH, sIKI CTAHOBISATH
HOTapiaJbHy TAEMHHUIIIO, 32 BUHATKOM BHIIQJKiB, KOJHU IILOI'O BUMaraloTh 0cOOH, Ha
KOPHUCTh 200 CTOCOBHO SIKMX BUMHSIIMCS HOTapiajabHI Jii.

Ha BumMory MinicTepcTBa toctuilii YKpaiHu 4u HOro TepuTOpiaJbHUX OpraHiB
JUISL peryJIIOBaHHS HOTapialibHOI JISUTBHOCTI HOTaplyCH HAAaroTh MiAMUCAH1 KOIii

IIOKYMeHTiB, BUTATH 3 HUX TA ITOACHCHHA Y BCTaHOBJICHI CTPOKH.
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Horapiyc Ha mnuchbMOBUH 3alUT MOJATKOBUX OpraHiB, JE€PKaBHOTO YH

NPUBATHOTO BUKOHABIlS, HallioHapbHOTO areHTCcTBa 3 MUTaHb 3amo0iraHHs KOPYMIii
MIOB1IOMJISIE TIPO BCTYI 0COOM y TpaBa CIaIKOEMIIS], BKa3yIO4H IMOBHI JaHi Mpo 0coly
Ta MaifHO, OTPUMAaHE y CIa IINHY .

Hananna HOoTapiycoM iHQopMallii opraty JIep>KaBHOI BUKOHABUYOi CIY>KOU 4M
MPUBAaTHOMY BHUKOHABII0O BIAMOBIAHO N0 3akoHy Ykpainu «lIpo BuKOHaBue
MIPOBAKCHHS HE € TIOPYIICHHSIM HOTapiaTbHOI TAEMHHIII.

Buecenns HoTapiycoM gaHuX 10 €IUHOTO peectpy moBipeHocTel, CraakoBOro
peecTpy, IHIIMX PeecTpiB cucteMu MiHicTepcTBa IOCTHINT YKpainu, Jlep:kaBHOTO
PEECTPY MaifHa, TOIIKOKEHOTO BHACIIOK OOMOBHUX i, TEPOPUCTUYHUX aAKTIB YU
nuBepciit depes 30poitHy arpecito Pociiicbkoi denepartii npotu YKpaiHu, a TaKoxK
€nuHoro peectpy oci0, 3HUKIMX OE3BICTU 3a OCOOJMBUX OOCTAaBUH, Y BHUITQJIKaX,
nepea0aYeHnX 3aKOHOM, HE BBXKAETHCS TIOPYIICHHSIM HOTapiaibHOT TaeMHMII [175].

B ykpaiHChkOMYy mNpaBOBOMY IOJII HOTapiajbHa TA€EMHULA Ma€ MOABIIMHUIA
XapakTep. 3 0JJHOro 00Ky, BOHa BUKOHYE (DYHKIIIIO MTPABOBOI rapaHTii, 10 3a0e3reuye
3aXMCT MPUBATHOCTI OCOOHW, sKa 3BEpHydacs N0 HoTapiyca. 3 IHIIOTO — €
IHCTpYMEHTOM 3a0e3IeveHHs JETITUMHOCTI Ta CyCHUIbHOI JOBipUM 10 HOTapiaTy sK
IHCTUTYIIi TPEBEHTHBHOTO MpaBocyias. JloCHipkeHHS MpaBOBOI  MPUPOIU
HOTapiaJIbHOT TAEMHMIII CBIUUTH, IO 11 OPYIIEHHS HE MPU3BOJAUTH A0 aBTOMAaTHYHO1
HEIMCHOCT1 HOTapiaJIbHOI JIii, aje MOE CTaTH MIJCTABOIO JIJII CYJOBOTO 3aXHCTY
IpaB 1 3aKOHHUX THTEPECIB 0Ci0, II0JI0 SIKUX Taka Jis Oyjia BUMHEHA.

AHanizyroun (OpMH  MOXJIMBOTO  PO3TOJIONICHHS HOTapiaJibHOI TAEMHHMII],
JOULUIBHO BUIIIMTHA TPU OCHOBHI PIBHI:

- YCHMM, KOJIM KOH(]ineHUIWHa 1H(OpMAaLisl O3BYUYY€ThCS Yy HEBIIMOBIAHUX
yMoBax (y IPUCYTHOCTI CTOPOHHIX 0C10, y MyOIIYHUX MICLAX, Yepe3 BIAKPUTI KaHAJIH
KOMYHIKaIlii TOII0);

- TUCbMOBO-JPYKOBAHUH, 110 TOJISITA€ Y TOIMIMPEHH] 3MICTy HOTaplaJlbHUX AiH Yy
BIIKPUTHX BHUJAHHSX, MPUBATHOMY JMCTYBaHHI Y Tepeadi JTOKyMEHTIB TpETIM
ocobam;

- HAOYHO-JIEMOHCTPATUBHUMN, KOJHM TOPYIIEHHS MpaBui 30epiraHHs crpaB abo

MaTepiasliB MPU3BOAMTH JI0 JIOCTYIYy CTOPOHHIX 0Ci0 /10 3aXUIIEHUX BITOMOCTEH.
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3aranioM, (hakT ICHyBaHHS IHCTUTYTY HOTaplaldbHOI TAEMHUIIl CIYTy€ TapaHTIEIO

HOTapiaJIbHOT JIISUTBHOCTI JIJI1 HOTapiyca, OCKUIbKU CTAa€ MEPENIKO0K0 JIJIsi BTPYUYaHHS
3 0oKy Tperix ocid y mpodeciiiny isSIbHICTh HOTaplyca, 1 OJJHOYACHO € OJHHUM 3
Hallypa3muBIIIMX CKJIQJI0OBUX B JMAISUIBHOCTI HOTaplaTy, SIK CyO’€KTa 3axXHUCTy IpaB
mromuHn [12, ¢. 268]. HaromicTh, 3 ypaxyBaHHSIM CTPIMKOTO PO3BHUTKY IH(PPOBUX
TEXHOJIOT1M Ta BIPOBA/KEHHS €JIEKTPOHHOrO HOTapiary (e-HoTapiaT) B YKpaiHi, 1110
CYIPOBOJIKYETHCSI CTBOPEHHSIM Ta (DYHKI[IOHYBaHHAM €IMHUX EJICKTPOHHHUX PEECTPIB
MinictepcTBa  toctullii  YkpaiHu (30kpeMa, €IMHOTO pEECTPy JOBIPEHOCTEM,
CnazkoBoro peectpy, Peectpy creniaibHiX OJaHKIB HOTapiabHUX JOKYMEHTIB [67]
TOINIO), JO TMepeiky (GopM MOXKIMBOTO PO3TOJIONICHHS HOTapiaJibHOI Ta€MHHUII
JOIIUTBHO JTOAATH YETBEPTHH PIBEHb — €IEKTPOHHO-IIUGPOBUI (KoM roTepHmit). e
PIBEHB MOJIATaE B HECAHKI[IOHOBAHOMY BTPYYaHHI B €JIEKTPOHHI 0a3u JaHUX (peecTpu)
HOTapiaTry, 10 MPU3BOAUTH /10 HE3aKOHHOI'O JOCTYIY, KOIIIOBaHHS, MOJuQIKaIlii,
3HUIICHHS YH TOMIMPEHHS BIIOMOCTEH, fKi CTAHOBIATH HOTapiajJbHY TAEMHUITIO
BIZIMOBIHO 110 cTarTi 8 3akoHy Ykpainu «IIpo HoTapiaTy.

HecaunkiiioHoBaHe BTpy4YaHHS! OXOIUIIOE, 30KpEMa: XaKepChKl aTaku (KiOepaTaku)
Ha CHCTEMHU EJICKTPOHHUX PEECTPIB; HECAHKIIOHOBAHWIA JOCTYN 3 BUKOPHCTAHHSAM
BKpPAJICHUX OOJIKOBUX JAaHUX, CJCKTPOHHUX IIMUCIB YW KIIOYIB HOTapiyCiB;
3JIOBMHCHE BHUKOPHCTAHHSI TECTOBUX a00 HAaBUAIBHMX BEpPCId CHCTeM (SIK 1€ Majo
MICIIe MiJ] Yac TeCTyBaHHsS e-HoTapiaty y 2025 polli, KOJu peaibHl JJaHl 3 PEECTPIB
CTAIM JIOCTYMHUMH Yy BIIKPUTOMY CEPEIOBHII); BHYTPIIIHI TOPYIIEHHS 3 OOKY
YIOBHOBAaXEHUX 0CI0 (HAmpHKIaJ, TOMIYHMKIB HOTapiyClB 4YM aJMIHICTPaTOpIB
CHCTEM), 1110 MPU3BOJATH /10 BUTOKY 1H(OpMAIlii.

Tax1 A1l npAMo NOPYILIYIOTh 30€peKEHHST HOTaplalbHOI TAEMHHMIIL, TOIIMPIOBAHUNA
Ha BCIX OCI0O, SIKMM BIJOMOCTI CTaJHM BIJOMi Yy 3B’A3KYy 3 BHKOHAHHSIM CITy>KOOBHX
00O0B’sI3KIB (BKJIFOUAIOUM TEXHIYHMX (DaxiBUIB Ta aaMIHICTPATOPIB PpEECTPIB), Ta
TSATHYTH 32 COOOIO BiIMOBIAATBHICT BIAMOBITHO 10 cTaTTi 8 3akony «IIpo HOTapiaTy,
a TaKOX KPUMIHAJIBbHY BiIMOBIAAIBHICTE 3a cTarrero 361 KpumiHanbHOTO KOIEKCy
VYkpainu (HECaHKI[IOHOBaHE BTpPy4YaHHS B pPOOOTY €JIEKTPOHHO-OOYMCIIOBATIHLHUX
MallliH, AaBTOMATM30BaHMX  CHUCTEM, KOMIT IOTEPHUX  MEpPEeX UYd  MEpex

€JIEKTPO3B’5I3Ky).  BpaxoByrouum mpenieieHTH KibepaTak Ha JepXaBHI pPEecTpu
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(3okpema, MacoBi ataku 2024 poky, 1[0 TUMYACOBO Mapaii3yBajid JOCTYI J0 PEECTPIB

JIOBIPEHOCTEN Ta CHAJKOBHMX CHpaB) Ta THIMACHTH 3 BUTOKAMM I 4yac LU(poBOi
TpaHchopmallii HoTapiaTy, €JIEKTPOHHO-IIU(POBUN pIBEHh € OJHUM 3 HaWOLIBII
ypaznuBUX Ta HeOe3MeyHHX Yy cydacHuX ymoBax. lLle He mmme 3arpoxye
KOH(1IEHIIIIHOCT1I BIJOMOCTENW Mpo 0ci0, iX MaiHO, ImpaBa Ta BOJICBUSBJICHHS, a i
MIAPYBAE JOBIPY 0 IHCTUTYTY HOTapiaTy SIK rapaHTa 3axucCTy IMpaB JIOAUHU. Takum
YMHOM, TOBHHUI Tepenik (opM pO3ToSOmIEHHS HOTapiadbHOI TAEMHHII B yMOBax
rupoBizallli MOBUHEH BKJIOYATH YOTHPU PIBHI: YCHHI, MHCHbMOBO-IAPYyKOBaHUM,
HAOYHO-JIEMOHCTPATUBHUM Ta €J1eKTPOHHO-UM(POBUI (HECAHKILIIOHOBAHE BTPYUaHHS B
eJIEKTPOHHI 0a3u JaHuX HoTapiaty). Lle 3a0e3neunTh KOMIIEKCHUMA MAXI IO 3aXUCTY
TAEMHHIII B €pY €IEKTPOHHOTO HOTapiaTy.

BigmoBimno mo m. 2 posauny Il «OcHoBHI mpuHOMNU NpodeciiHOi eTHUKU
HoTtapiyciB» IlpaBun npodeciiiHoi eTMKM HOTapiyCiB YKpaiHu, JO Takux, 30Kpema,
BIJITHOCHUTBCSI TPUHIIMIT HOTapialIbHOI TAEMHHITI Ta KOoH(piaeHiitHoCTi [173].

Crarrs 10 Etuxku Ta mpaBus oprasizailii poOOTH HOTapiaTy BCTAHOBIIIOE, IO
HOTapiaT SK IHCTUTYT € YacCTUHOI MPaBOBOi CUCTEeMH JepxkaBu [66]. 3okpema,
HOTapiyc 3000B’s3aHUI CIIBOPAIIOBATA 3 JICPKABHUMU OpPraHAMH B MEXaX CBOE]
KOMITCTCHI[II, HE MOPYIIYIOUHM IPH I[bOMY OOOB’SI30K 30€peKeHHS HOTapialbHOT
taemuuili [[dus.: 121, c. 44]. Horapiycam kaTeropudHo 3a00pOHSETHCS PO3KPUBATU
iH(pOpMaIlito, 1110 CTAaHOBUTH HOTAplaIbHY TAEMHHUITIO, 32 BUHSITKOM BHITAJIKIB, TIPSIMO
nependayeHuX 3akoHOAaBcTBOM. Horapiyc mae yTpumyBaTHcs BiJi OOrOBOpPEHHS
JaHUX MPO 0co0y, sika 3BepHYJAcs 3a KOHCYJBTAIIEI0 UM MPABOBOIO JOMOMOTOI0, a
TAKOX IpPO HOTapiajdbHI [ii, 371MCHEHI Ha ii KOPUCTb, 1 HE BHUKOPUCTOBYBATHU
KOH(D1IeHLIHY 1H(OopMaliio B cnocid, 1m0 MoXKe 3aBAaTH IIKOAM L1 ocoli abo
MIPUHECTH TMPSAMY YU OMOCEPEAKOBAHY BUTOAYy €001 uM iHIIKUM ocobam. Kpim Toro,
HOTaplyC Hece BIINOBIJAIBHICTE 3a 3a0€3NedYeHHs JOTPUMaHHS MPHUHLIMIIB
KOH(IIEHIITHOCTI Ta HOTApiaJbHOI TAEMHUIII WOr0 TOMIYHUKAMH W IHIIUMUA
IpariBHUKaMH, a TAKOX 32 CTBOPEHHSI HAJICKHUX YMOB i 30€piraHHs JOKyMEHTIB,
IO MICTATh KOHQIIEHIIHHY 1H(OpMAIlilo, 3 METOI0 3arno0iraHHs 1i PO3TOJOMIEHHS

[173].
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Tak camo 1 BignmoBigHO 10 po3aury IX IlpaBun mpodeciitHOi eTuKU HOTapiycCiB

VYkpainu — «HotapianbHa TaeMHULA Ta KOH(IIEHIIAHICTEY, HOTapilyC 3000B’I3aHUM:
HE PO3TOJIONTYBAaTH BiJIOMOCTI, III0 CTAHOBIIATH HOTApialbHY TAEMHHUIIIO, 32 BUHITKOM
BUNAJKIB, mependaueHnx 3akoHoM Ykpainu «IIpo Horapiat»; yTpumyBaTHCS BiX
00rOBOpEHHS 0CO0H, sIKa 3BEPHYJIACA 3a KOHCYJIBTAIIIEI0 YU TIPABOBOIO JOTIOMOI0OI0, Ta
AeTajeld BUYMHEHUX IOAO Hei HOTaplanbHUX [if; yHHMKAaTd BUKOPUCTAHHSA
KoH(pineHIiiHOT iHpopMaIlii B crocid, mo Moke 3aBaaTH MKoIU 0cobi abo mpuHeCTH
MPsIMY Y OTIOCEPENKOBAHY BUTOAY COO1 UM IHIITMM; MOBIIOMJIATA CTOPOHH JIOTOBOPY
PO HEOOXIMHICTh YTPUMAHHS B1Jl BUKOPUCTAHHS YM PO3TOJIOIICHHS KOH(IICHITIMHOT
iHdopMarllii TpeTiM ocobaMm; HE HajaaBaTH TPETIM ocob0aM JIOCTYIl JO OCOOMCTOrO
KJTroua KBaTi(hiKOBaHOTO €IEKTPOHHOTO IMIJMKUCY YM MapoJis, a TaKOXK IHIIHX 3ac001B
iaeHTHdIKaIii, 30epiraroun 0COOUCTHI KITF0Y Y TAEMHHUIIL; 3a0e3euyBaTH JOTPUMAHHS
OPUHIUIIB ~ KOH(PIACHIIMHOCTI Ta  HOTapiaJlbHOI ~ TAa€MHUIIl  [OMIYHUKAMH,
KOHCYJbTAaHTAMH JIEP>)KaBHOI HOTAplallbHOI KOHTOPHM YK apXiBy Ta IHIIUMU
MpaliBHUKaMHU; CTBOPIOBAaTH YMOBHU JJisi 30epiraHHs JOKYMEHTIB, IIO MICTATh
HOTapiajJbHy TA€MHHIIO, YHEMOJIMBIIOIOUM HECAHKI[IOHOBAaHWN JOCTYH [0 HHX
CTOPOHHIX OCi0; JOTPUMYBATUCS MPUHITUTTY KOH(IACHITIMHOCTI, IKWi HE MA€ YaCOBUX
obMmexeHb 1 jaie 6e3ctpokoBo [173]. JloTpuMaHHS LBOTO MPHUHIMITY O3HAYAE, IO
HOTapiaJibHI A1l BUMHSIOTHCS BUKIIOYHO y MPHUCYTHOCTI 3alHTEPECOBAHUX OCIO Ta, y
pa3i HeoOX1AHOCTI, THX, XTO HaJa€ iM JonoMory (MpeICTaBHUKIB, MEPEKIIaiadiB, ocio,
10 MiAMUCYIOTh JOKYMEHTH 32 HEMUChbMEHHUX Ui (HI3MYHO oOMexxeHux). [Ipu mpomy
Taki 0COOM HE O03HAHOMIIIOIOTHCS 31 3MICTOM JIOKYMEHTA. Y4acTh CTOPOHHIX OCIO Y
HOTapiaJibHIA TpOLEIypl € HENPUIyCTHMOIO, a HOTaplyc IOBHHEH 3a0€3Me4UTH
KOH(IACHIIMHICTD K Y IPUMILIEHH] HOTapiaJlbHOI KOHTOPH, TaK 111032 ii MeXamH.

[IpuHuyn 30epexeHHs HOTapialbHOI TAEMHUIl OXOIUIIOE HE JIMIIE 3MICT
HOTaplanbHOI [1i, a ¥ caM (aKT 3BEpHEHHS [0 HOTaplyca 13 MPOXaHHAM MpoO ii
BUMHEHHS, 110 3a0e3Meuye HaJeKHUIM pIBEHb 3aXUCTY 0COOMCTOI Ta MaliHOBOI cdepu
y4aCHUKIB HOTapiaibHOro npoBapkeHns [87, ¢. 106-107].

VY KOHTEKCT1 aHaii3y 000B’S3Ky JOTPUMAHHS MPUHITUITY HOTAPIaIbHOI TAEMHHIII
KIIOYOBUM € THTaHHS BIAMOBIIAIBHOCTI 3a ¥oro mopymieHHsa. Crarts 8§ 3akoHy

VYkpainu «IIpo HOTapiaT» BCTAHOBIIOE, 110 OCOOU, BUHHI B TIOPYIICHHI HOTapladbHOT
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TAEMHHUII, HECYTh BIIMOBIMAJIBHICTh BIAMOBIIHO JO 3aKOHY, MPOTE IIeH 3aKOH HE

KOHKPETH3Y€ TIiJCTaBM Ta TMPOICAYPY NPUTATHCHHS HOTapiyca 0 HOPUIUIHOI
BiamoBigampHOCTI [175]. ¥V HaykoBiii JiTepaTypi CIYIIHO 3a3HAYA€THCS, IO
BIJICYTHICTh HOpPM, $KI BH3HAYaIOTh CaHKII 3a TOPYUICHHS, YHEMOXIIUBIIOE
3aCTOCYBAaHHS TIOKApaHHs Yepe3 HEBM3HAYCHICTh BUAY Ta MIpH BiAMOBigaNIbHOCTI |68,
c. 101]. Tomy mpu nopyiieHHI HOTaplalbHOI TAEMHHII MPUTATHEHHS HOTapiyca 10
BIJINOBIJIAJILHOCTI  YCKJIAJAHEHE Yepe3 BIJICYTHICTh KOHKPETHHX 3aKOHOJABUUX
MIOJIOKEHb, OCKUIBKM YHWHHE 3aKOHOJABCTBO YKpaiHM HE MICTHTh CHEIiaIbHOTO
HOPMATHBHO-TIPABOBOIO  aKTa, SAKHM OW  OKPEMO  pEryiioBaB  IOPUIUYHY
BIJIMOBIMANBHICT, HOTapiyca. TakuM 4YWMHOM, BIACYTHICTh 4YITKOi perjiaMeHTalii
MiZICTaB 1 TOPSIKY NPUTATHEHHS 10 BiANMOBigadbHOCTI B 3akoHi Ykpainu «IIpo
HOTapiaT» € 3aKOHOJ/IaBUOIO MPOTAIMHOIO, IO MOTpedye BaockoHaneHHs. HorapianbHa
TAEMHHIISI BUHUKAE B paMKaxX TPaBOBIAHOCHH, CHOPSIMOBAaHWX Ha  3aXHCT
KOHCTUTYLIMHUX TpaB Ta 3aKOHHUX IHTEpeCIB (PI3MYHMX YU OpUIMYHMX oci0. Ha
3aKOHOJIaBUOMY PIBHI OXOpOHA HOTapiajJbHOI TAEMHUII 3a0€3MEUYyEThCS ILIIXOM
BCTAHOBJIEHHSI 00O0B’SI3KIB 100 11 JOTpUMaHHs. 3rigHo 31 cT. 8 3aKkoHy, 1H(popMaLis,
1[0 CTAHOBHUTH HOTApiabHy TAEMHHUITIO, MOKE HA/IaBATHUCS JIUIIIEC HA TUCHMOBY BUMOTY
YIOBHOBAXEHUX OPraHiB, TAKUX SIK CyJ, OPraHU ONEePaTUBHO-PO3IIYKOBOI AiSUTBHOCTI,
NPOKypaTypa, OpraHd JOCYAOBOTO PpO3CIiyBaHHS, OpraHU JOXOJIB 1 300piB,
[lenciitnoro Qouay Ykpainu, nep>kaBHUN a00 NPUBATHUN BUKOHABEIh Y MeXax
BUKOHABYOrO0 MpoBajpkeHHs. [lepen HamaHHsM Takoi 1Hpopmalii HoTapiyc
3000B’s3aHUI TIEPEBIPUTH TPABOMIPHICTh 3BEPHEHHSA, HOro OOIPYHTOBAHICTh Ta
HaJIe)KHE opopMIIEHHS. Y pasi pO3TOJIONIEHHS HOTapladbHOT TAEMHUIII HOTAP1yC MOXKE
OyTu Mo30aBJI€HMI CBIJOLTBA MPO NPaBO Ha 3JAIMCHEHHS HOTapilaJibHOI JISIBHOCTI
BIANOBIAHO 10 cT. 12 3akony VYkpainu «lIpo HOTapiat», 10 € MiACTAaBOIO s
aHYJIIOBaHHS CBIJOLITBA 3a pilleHHsAM Bumioi kBasmiikaiiitHoi Komicli HOTapiaTty Ha
mogaHHs MiHICTepCTBa FOCTHINT YKpaiHu abo Horo TepuTopialbHUX opraHiB [12, c.
267].

HopmartuBHe 3akpimsieHHss 000B’s3Ky HoTapiyca 30epiraTd HOTapiajbHY
TAEMHHUITIO Ta TIOPSJIOK JIOCTYMY /10 iH(pOopMaIlii, mo Mae KOHIASCHIIHHANA XapakTep, €

numie GpopMabHUM pIBHEM 3a0€3MEUYEeHHS BIMOBIIHOTO MpaBoBoro pexxumy. OmHak
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IpPaKTUYHA peami3allid X IO0JIOKEHb YCKIIATHIOEThCS HEOOXITHICTIO Y3TOJKEHHS

JIBOX MPOTHJICKHUX, ajie€ IOPUINYHO 3HAUYIIUX THTEPECIB — 3aXUCTY KOH(DIIEHIIITHOT
iH(dOopMaIlii, o0 CTAaHOBUTH HOTApilaJIbHy TAEMHHUIIIO, Ta 3a0e3MeueHHs] eEeKTUBHOCTI
KPUMIHAJIBHOIO MPOBAKEHHS, SIKE NMOTPeOy€e MOBHOIO 1 BCEOIYHOIO JOCIIIKEHHS
JI0Ka31B. Y IIbOMY acCHeKTl 0COOJIMBOTO 3HAUYEHHSI HAO0yBa€ MUTAHHS PO JOIMYCTUMICTh
PO3KPHUTTS HOTapiajgbHOI 1H(pOpMAaLli HAa 3alUTH MPABOOXOPOHHUX OPraHiB Ta MEXI
TaKOI'0 PO3KPUTTS, BA3HAYEHI 3aKOHOM 1 CYZI0BOIO ITPAKTHKOIO.

[TpoGiemaTrka CriBBIIHOIICHHS 000B 3Ky 30epiratu HOTapiadbHy TAEMHHUIIIO T
IPOIIECYaTbHOTO OOOB’S3KY CHPHATH PO3CIIIYBaHHIO 3JIOYUHIB IIPOSIBISETHCS B
peallbHUX MPaBO3aCTOCOBHUX CUTYyallisx. [loka3oBUM y 1IbOMY KOHTEKCTI € BUIIAJIOK,
mo MaB Mmicte y 2017 porti, koiu cimiguuit Biaaury OO0yXiBChKOTO BIUTIJICHHS TOJILT
I'V Hamionanenoi mominii y KuiBcbkiit 001acTi 3BepHYBCS 10 CYJly 3 KJIOMOTaHHSIM
Opo TUMYACOBUM JOCTYN JO HOTapiaJbHUX JIOKYMEHTIB y MeXaX KpUMIHAIBHOIO
MPOBA/KEHHSI, PO3MOYATOr0 3a 3asiBOI0 TPOMAISHKH MPO HE3aKOHHE BiTUYKECHHS
3eMEJIbHUX JUISHOK, K1 HajeXalld i Ta 1l Marepi Ha MpaBi MPUBATHOI BJIACHOCTI.
3asBHUILSI CTBEPKYBajla, IO aHI BOHA, aHl ii MaTH OJHUX JIOTOBOPIB KyHiBIi-
MPOJAXY IUX 3eMETbHUX JUISTHOK HE YKJIa aJIH.

3rigHo 3 iH}opmaliiitHuMK JoBiIKamMu 3 JepikaBHOTO peecTpy peuoBHX IpaB Ha
HepyXoMe€ MaiHO OyJI0 BCTaHOBJEHO, II0 BJIACHUKOM 3€MENIbHUX JUISHOK 3
BIJITOBITHUMH KaJaCTPOBUMHM HOMEpPAMH CTaB 1HIIMN IPOMAJSHUH, TPABO BIACHOCTI
SAKOrO TIPYHTYBAJIOCS Ha JOroBOpax KymiBmi-ipofaxy Big TpaBHs 2017 poky,
MOCBIYEHUX TMPUBATHUM HOTapiycoM KHIBCHKOTO MICHKOTO HOTapiajJbHOTO OKPYTY.
TakuMm 4MHOM, BUHHUKJIM TIJCTaBU BBaXKaTH, 110 3€MEJIbHI JUISHKA OyJId BiTUy’KEHI
0e3 B1JIoMa Ta 3roAY 3aKOHHUX BJIIACHUKIB.

JUia  3’sicyBaHHA OOCTaBMH TIOCBIIYEHHS CHIPHMX JOTOBOPIB  BUHHKIJIA
HEOOXIIHICTh y JIOCTYIl JO0 HOTaplaJIbHUX cCHpaB, c()OPMOBAHUX 3a pe3yJbTaTaMu
BUMHEHHS HOTapiaNbHUX Jif. MIITocs Npo HOTapialdbHi CHpaBH, SKi MiCTATH
OpPUTIHAJIM JIOTOBOPIB KYMHIBII-MPOAXy Ta IHINI JOKYMEHTH, TOJAaHl s iX
nocBimueHHs. OpHak y JaHi cuTyalii ICHyBajia KOJNI3isl MDK 1HTepecaMu

KPUMIHAJIBHOTO TPOBAHKEHHS, 1[0 BUMAarajid JOCTYIy J0 3a3HAYEHUX MarepiaiiB, Ta
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IIPUHITUIIOM OXOPOHHM HOTapiaJIbHOI TAEMHHUIII, sIKa OXOIUTIOE YC1 BITOMOCTI, OTpUMaHI

HOTap1yCOM ITi/1 YaC BUMHEHHS HOTaplaJIbHUX JTIH.

Cyn, AOCHIIMBIIM KJIOMOTAHHS, MaTepiadd JIOCYJOBOIO PO3CIIAYBaHHS Ta
MpaBoOBI MIJCTaBH, 3a3HA4MB, IO BiAMOBIAHO A0 crtated 159-162 KIIK VYkpainu
TUMYAacOBUW JOCTYN JO pedyell 1 JOKYMEHTIB, IO MICTITh OXOPOHIOBaHY 3aKOHOM
TaEMHUILIIO, MOXJIMBUN JIUIIE HA MIACTaBl yXBaIMd cligdoro cyidl. 3akoH «lIpo
HOTapiaT» TaKOX MPSAMO BITHOCUTH 1H(OpPMAII0 MPO BYMHEHI HOTapiaibHi Aii 10
HOTapiaJbHOI TAE€MHUIl, SKa MIAJSATae OOOB’SA3KOBOMY 3axucTy. Pazom 3 Tum,
KpUMIHAJIbHO-TIPOLIECYaJIbHE 3aKOHO/JABCTBO JI03BOJIIE PO3KPUTTSI TAKOI TAEMHUI Y
BUTIA/IKAX, KOJIU 1€ HEOOX1THO JIJIsl JOCATHEHHSI METH KPUMIHAIBHOTO MIPOBAKEHHS Ta
BCTAHOBJICHHS ICTOTHUX OOCTaBUH CITPaBH.

MoTuByI0UN pillIeHHs], Cy/ JIIAIIOB BUCHOBKY, IO ICHYIOTh JOCTaTHI MiJCTaBU
JUIE 9aCTKOBOTO 3aJI0OBOJICHHS KJIOMOTaHHA. JlOCTynm A0 HOTapiaJbHUX CHOpaB 1
JOKYMEHTIB y JaHOMY BHUIIQJIKy Ma€ ICTOTHE 3HA4YEHHS IS MEPEBIPKH AIMCHOCTI
JIOTOBOPIB Ta BCTAHOBJIEHHS (PAKTy MOXJIMBOro miAgpodneHHs. [Ipum npomy BHUMoOra
CJIITYOTO 11010 HaJAaHHS JT03BOJIY Ha JIOMUT HOTapiyca OyJjia BU3HAHA OE3IiJICTaBHOIO,
OCKUIbKM TPOBEJEHHS Takoil Cii4oi Aii He moTpelye creuianbHOl CaHKUIl Cydy 1
HaJIS)KUTB JI0 TOBHOBAYKEHb CAMOTO CJIITYOTO.

VY pesympTaTi Cyl yXBaJUMB HaJaTH TUMYACOBUH JOCTYN JO OpUTIHAIIB
JIOKYMEHTIB, $IKi Cc(OpMyBaJli OCHOBY HOTapiaJibHUX CIIpaB IWIOJO0 IOCBIAYEHHS
JIOTOBOPIB KYMHIBJIi-TIPOAAXKY TBOX 3€MEIbHUX JUISHOK, @ TAKOX JI03BOJIUB 3M1IMCHUTH
iX BUiMKY. Pa30M 13 TUM iHIIII BUMOTH KJIONIOTaHHS 33/I0BOJICHI He Oynu [217].

PosrnsiHyTa cnpaBa JEMOHCTPYE, IO CyAOBa MPAaKTHKa y MUTAHHAX OIIHKH
HOTapiaJibHO TOCBIAYEHUX JOKYMEHTIB SIK JIOKa3iB CIpsSMOBAaHA Ha TMOIIyK OajgaHCy
MIDXK 3a0€31€UYEeHHAM J1€BOCTI KPUMIHAIBHOIO MPOBAHKEHHSI Ta OXOPOHOK MPUHIUITY
HOTaplanbHOI TaeMHHULI. HoTapiaibHi akTH, HE3Ba)KarOUM HA iX IIJIBUILEHUI pPIBEHb
JIOBIpH Ta TPE3YMIIIIII0 JOCTOBIPHOCTI, MOKYTh CTaBaTH 00 €KTOM JOCIIKCHHS B
Me)XaxX KPUMIHAJIBHOTO MPOIIECY y BUIIQJKaX, KOJM BHUHHUKAE OOTPYyHTOBaHA Iij03pa
10710 X MiAPOOJIEHHS YM HE3aKOHHOTO0 BUKOpUCTaHHS. [Ipu oMy Cyau BHU3HAIOTh
JIOITYCTUMHUM TUMYaCOBUHM TOCTYH JI0 JOKYMEHTIB HOTapiaJbHOTO JUTOBOJICTBA, IPOTE

BUMArarOTb AOTPUMAHHA TIPUHIHUITY HpOHOpHifIHOCTi Ta SaKOHHOCTi, o HJO3BOJIsAE
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30epertu CcTabiIbHICTh HOTApladbHOTO 00Iry 1 BogHOYAC 3a0e3mednTH e(DEKTUBHICTD

KPUMIHAJIBHOT'O MEepecIilyBaHHsI.

[IpoGnemaTtuka 3a0e3neueHHs] KOH(IACHIIHOCTI B HOTapiaidbHIN TIsJIbHOCTI Ma€e
(yHIaMeHTallbHEe 3HAYEHHs K Ul TapaHTI mpaB ocoOW, Tak 1 A CTaOLIbHOCTI
UBUIBHOTO 000poTy. HoTapiambHa TaeMHMIISI PO3TISIIAETHCA HE JIMIIE K €TUYHHUN
crangapT mpodecii, ane 1 K MpaBoBa KaTeropis, mo (HopMye HIATPYHTS IOBIPU IO
HOTapiaTy SK I1HCTUTYTy. B ymoBax po3BUTKY i1H(GOpPMAIIfHOTO CYCIHIIbCTBA Ta
3pOCTaHHS 3HAYECHHS 3aXHUCTy TEPCOHATBHUX JaHUX AaKTYaJbHICTh MPOoOJIeMHU
3a0e3MeYeHHs] HOTapiabHOT TAEMHHUITI JIUIIIE TOCHITIOETHCA.

VY HaykoBIif JiTepaTypi MOHSATTS «HOTapiajibHA TAEMHUID) BU3HAYAETHCS 4Yepes3
OXOTUICHHS BCIX BIJIOMOCTEH, sIKI CTaIu BiJIOMI HOTapiycy abo 1HIIMM Cy0’€KTaM i
Yac BUMHEHHS HOTapianbHUX Hill. Maerbes mpo iHdopMariiio 0ocoGHCTOro, MaifHOBOro
Yd HEMAHOBOTO XapakTepy, W0 HaleXWUTh KIi€HTy Hortapiyca. IIpaBoBe
peryitoBaHHsl mepeadayae, 1Mo OOOB’SI30K IMIOAO i1 30€PEKEHHSI MOIIUPIOETHCS HE
TUIBKM Ha HOTapiyca Ta HOT0 MOMIYHHUKIB, ajie i Ha Oy/Ib-IKUX IHIIMX OCI0, SIKUM TakKa
iHopMallig cTana BioMa Yy 3B’SI3Ky 3 BUKOHAaHHSAM MNPO(ECIHHUX UM CIY>KOOBHUX
000B’SI3KIB.

HaykoBa  guckycisi  TOYMTBCS  HABKOJIO MEX  peamizaiii  MNpUHIUITY
KoH(imeHIiiHHOCTI. 3 omgHOro OOKy, abCoOTHAa OXOpoHa iH(opMallii 3ade3reuye
MaKCUMaJIbHUIN PIBEHb 3aXHUCTy OCOOMCTHX MpaB 1 MIJCHIIOE JOBIPY TPOMAJSH JI0
HOTapiaJIbHOT ISUTBHOCTI. 3 1HIIOT0 OOKY, 3aKOHOJIAaBCTBO Mependadae BUHSATKH, KOJIH
PO3TOJIONIEHHS. HOTapiajJbHOI TAEMHHUILI JOMYCKAEThCS B IHTEpEcax JAepikaBU Ta
cycrniibeTBa. Jlo TaKMX BUIAJKIB HAJICKUTh BHECEHHS JaHUX 0 JACPKABHHUX PEECTPIB,
BUKOHAHHS 3000B’Si3aHb y MeXax (PIHAHCOBOTO MOHITOPUHTY, a TaKOX HaJaHHs
BIIOMOCTEH Cyay, MPaBOOXOPOHHMM Ta KOHTPOJIOIOYMM OpraHaM 3a YiTKO
BH3HAYCHUX 3aKOHOM MiJcTaB. TakuM YMHOM, 3aKOHOJIaBEIlh BUOYAOBY€E OaslaHC MiX
MIPUBATHUM 1 TyOTIYHUM 1HTEPECOM.

Oco0MBY CKIQAHICTh CTAHOBUTH CHUTYAIlisl, KOJM HOTaplyC BUCTYIIA€ CBIKOM Y
cynoBomy mporieci. [Tonpu BuUMoOry cymay, BiH OOMEXEHH y TIpaBi pO3KPUBATH 3MICT
HOTapiaJlbHOT TaeMHHUIIl 03 3roJd o0coOM, B IHTepecax sAKOoi OyJI0 BYMHEHO

HOTapianpHy  mir0. Ile  miaTBepmkye  JOMIHYBaHHS — MPUHIMILY  OXOPOHHU
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KOH(DIJIEHIIIMHOCTI HaBITh y MeEXaX CyJAOBOrO0 TPOBA/DKEHHS, IO BIAMOBIIAE

MDKHapOJAHUM CTaHJApTaM 3aXUCTY TPaB JIFOIUHHU.

Boanouac, mpakTuka CBITYUTH MPO KOJII31H0 MK HEOOXITHICTIO 3a0e3MNeueHHS
MOBHOTH Ta OO ’€KTUBHOCTI KPUMIHAJIBHOTO YM IIUBUILHOTO TMPOIIECY 1 BUMOTOIO
30epeskeHHsT TaeMHMII. Llell KOHQUIKT 1HTepeciB noTpedye OUIbII  YITKOi
JOKTPUHAIBHOI Ta HOPMATHUBHOI perjlaMeHTallli, M0 MOrjio O YHEMOXXJIMBUTU
3JI0BXKHUBAHHS SIK 13 OOKY Jep KaBHUX OpraHiB, TaK i 3 00Ky mpuBaTHUX 0ci0 [112].

3aK0HO/1aBUO BCTAHOBJICHI BUHATKH MO0 MOMXJIMBOCTI PO3KPUTTS HOTapiaJIbHOT
TAEMHUIIl CBIYaTh MPO CHpOOy JocArTH OamaHCy MK NPUBATHUM 1 ITyOJIIYHUM
iHTepecoM. O/IHAK CydacHI1 BUKIIMKH, TOB’sI3aH1 3 MU(POBI3AIEID Ta PO3IIUPEHHIM
JOCTYIly JEp>KaBU JI0 TEPCOHAIBHUX JaHUX, MOTPEOYIOTh MOJAJBINOI HAYKOBOI

p03pO6KI/I OIITUMAJIBHUX MO,Z[eJIeﬁ 3a0e3IeYCHHS ObOT0 6aﬂchy.

BucHoBku 10 po3airy 2

1. HorapianibHa TaemHMIS € OaraTo(pyHKI[IOHAJIBHOIO MPAaBOBOK KaTEropielo,
fKa OJHOYACHO BHKOHYE POJIb TapaHTii AOTPUMAHHS NpaB JIOAUHH, 1HCTPyMEHTa
dbopMyBaHHS JOBIpHM [0 HOTaplaJbHUX Ji Ta 3aco0y 3MIIHEHHS CTa0lILHOCTI
IIUBLILHOTO 000POTY.

Horapianbna TaemHuisi He Mae aOCOJIOTHOTO Xapakrepy B YMOBax
KPUMIHAJILHOTO MPOBAXKEHHSI, BOJHOYAC 11 0OMEXEHHS € JOIMYCTUMUM BUKJIIOYHO 32
HAsSIBHOCTI 3aKOHHUX, YITKO BH3HAYEHUX 1 MPOLECYyaJbHO TapaHTOBAHMX IIiJICTaB.
3anponoHOBaHUM MiAXiA mependadyae BIAMOBY BiJI MPIOPUTETHOCTI OYAb-SKOrO 3
KOH(DJIKTYIOUMX 1HTEpECiB 1 CHpPSIMOBAHMM Ha JOCSATHEHHA iX (YHKI[IOHAJIbHOI
pPIBHOBAaru MLUISIXOM BCTAHOBJIEHHSI YITKUX KPUTEPIiB JOMYCTUMOCTI BTpPY4YaHHS Yy
chepy HOTapialbHOI Ta€MHHUII, 3a0€3MEUCHHS MPUHIMIIB MTPOMOPIIHHOCTI,
HEOOXITHOCTI Ta IUTLOBOTO BUKOPHUCTaHHS KOHQIIEHIIHHOI iH(OpMarii, a TakoX
MOCHJICHHSI CYJIOBOTO KOHTPOJTIO 32 ii 3aTy4eHHSIM J0 KPUMIHAJIBHOTO MTPOBAI>KEHHSI.

2. Cucrema mpolecyaJbHHX JDKepes J0Ka3iB — 1€ HOPMaTHUBHO BH3HAUCHA,
3aMKHEHa CYKYITHICTh B3a€MOIIOB SI3aHUX €JIEMEHTIB KPUMIHAIBHOTO MPOIECYaTbHOTO

JOKa3yBaHHs (TIOKa3aHHS, PEYOBl JOKa3W, JOKYMEHTH, BUCHOBKHM EKCIIEPTIB), SKa
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GYHKIIIOHYE SK €IMHE IIJIe 3 METOK 3a0e3MeueHHsS BCTAHOBJICHHS OOCTaBUH Yy

KPUMIHQJIBHOMY  MpPOBAJDKEHHI Ta JOTPUMAaHHS MPUHIMUIIB  3aKOHHOCTI M
CIPaBEJIMBOCTI.

3. Horapianpauii axT sk mnOpouec Tpeda po3SLIATU  SIK - TPOLIEAYPY
MIATBEP/UKCHHS] MEBHUX IOPUIMYHHUX (akTiB ab0 NPAaBOYMHIB, IO 3A1HCHIOETHCA
HOTaplyCOM YH IHIIOK YIOBHOBAKEHOK 0COOOI0 BIMTOBIAHO J0 3aKOHY.

HorapianpHuii akT sK JOKYMEHT MOKHAa BHU3HAYUTH SIK HHUCbMOBHH a0o
CIICKTPOHHUM  pe3yJbTaT HOTapialbkHOI All, SKWAW BIAMOBIZA€ BCTAHOBIICHIN
3aKOHOMABCTBOM (opmi, Mae odimidHUN Xapakrep 1 3a0e3nedye JOCTOBIPHICTH
IOPUINYHO 3HAUyImUX QakTiB. Y (Pi3uyHiil Gopmi BiH peanizyeTbes yepe3 MmanepoBuid
HOCIH 3 MIJMMCOM 1 IMeYaTKO HOTaplyca, a B €JICKTPOHHIN — uepe3 nudpoBuil hopmat
13 3aCTOCYBaHHSM KBaTi(hIKOBAaHOTO €JIEKTPOHHOTO MUIMKHCY Ta PEECTpaIliero Y
BIJIOBIJTHUX JIEPKABHUX PEECTPaX.

BiaMmiHHICTF MDK UMMM~ KaTEropisiMd  MOJSTa€E Yy  CIIBBIIHOIICHHI
MPOLECYATTLHOTO 1 Pe3yJbTaTUBHOIO ACMEKTIB: HOTapiaJibHE MOCBITYEHHS OXOILIIOE
MpOLIeyPY, @ HOTapiaJibHUM aKT y JOKYMEHTaJbHIM (opMi € pe3yJabTaToM Il€l
nporeypu Ta Ha0yBa€e JOKa30BOTO 3HAYCHHSL.

4. TIim MOHATTAM «HOTapiaJIbHO TOCBITYCHI JOKYMEHTH SIK JKEPENIO JOKa3iB y
KPUMIHAJIBHOMY TIPOIEC» CIIJ] PO3YyMITH MHCHMOBI JOKYMEHTH, y TOMY YHCII B
CJIIEKTPOHHIM Qopmi, CTBOpeHi a00 3acBIJUYEHI B TMOPSAKY, IependadeHoMy
3aKOHOJIaBCTBOM IPO HOTapiaT, sSKi MICTATh 3adikcoBaHI 3 JAOTPUMaHHSAM
YCTAHOBJIEHOI 3aKOHOM (OpMHU Ta MPOLETypUd BIIOMOCTI MPO IOPUIWYHO 3HAUYIII
daktu i 00CTaBUHM Ta MOXYTh OYyTH 3allyuy€Hl ¥ BHUKOPHUCTAaHI y KPUMIHAJIHLHOMY
NPOBAXKEHHI BIAMOBITHO O BUMOT KPUMIHAIBHOIO MPOLECYATbHOTO 3aKOHOIaBCTBA
AK JDKEpENIo JOKa30Boi IH(opmarllii [Uisi BCTAHOBJIEHHS OOCTAaBHH KPHMIHAJIBLHOTO
MIPaBOMOPYIICHHS.

5. HorapianbHO TOCBiqYeH1 JOKYMEHTH, Oyayud OQIIIMHAMH  aKTaMH,
HAJUICHAMH TIPE3YMIIIIIEI0 JIOCTOBIPHOCTI 3a0e3MeuyroTh Iepexia iHdopmarii 3

IPUBATHOI ChepHu y MIIOMIUHY IMyOIIYHOTO BU3HAHHS.
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PO3JLI 3

HOTAPIAJIBHO NOCBIJYEHI IOKYMEHTHU B KPUMIHAJIBHOMY
IMPOLECI: ITPOHECYAJIBHI ACIIEKTH

3.1. HorapiaJbHO 1OCBiZ4eHi [JOKYMEHTH $K €JEeMEHT CHCTEeMH

KpI/IMiHaJILHO-HpOIIecyaJIBHOFO AOKa3yBaHHA

3anpoBaKeHHsI 0COOJIMBOrO IMPaBOBOIO PEKUMY BOEHHOI'O CTaHy 3yMOBHUJIIO
HEOOX1THICTh ajamnTarlii MexaHi3MiB HOTapiaJlbHOI JISUIBHOCTI JI0 YMOB 30pOMHOIO
KOH(QUIIKTY, 3a0e3leuyroun TIpu I[bOMY O€3MEepepBHICT, MPABOBOTO  00Iry,
30epeKeHHST CTaOLILHOCTI NMBIILHUX BIAHOCHH 1 TapaHTyBaHHS TIpaB OCI0, Kl
TUMYaCOBO BTPATUIIN MOKJIMBICTbh 3BEPHYTHCS 10 HOTapiyca y 3BUYAHHOMY MOPSIIKY.
Came Tomy [locTanoBa «/leski muTaHHS HOTapiaTy B yMOBaX BOEHHOTO CTaHy» cTala
KJIFOUOBUM HOPMATHBHUM aKTOM, IO 3aIIPOBAJNUB THYYKiI Ta OMEPATHBHI MPOIEAYpH
MOCBiJUEHHs HOTApialbHUX JOKYMEHTIB y HaJ3BMYaiHMX yMOBaX. i IOJOMKEHHS,
30KpeMa, HaJaldd MPaBO KOMAaHIUpPaM BIMCHKOBUX (POPMyBaHb Ta YMOBHOBAXEHHUM
oco0aM TIOCBIAYYyBaTH TEBHI KaTEropii MOBIPEHOCTEH 1 3amoBITIB, Nepen0adyuBIIN
MOJANbITy OOOB’SI3KOBY PEECTPAII0 ITUX JIOKYMEHTIB HOTapiycamMu B €CIMHHUX
nepxxaBuux peectpax [40]. Takuit migxig BimoOpaskae MparHEHHS JCp)KaBH
3a0€3MeYnTH IOPUANYHY BUSHAYCHICTH 1 O€3MepepBHICTh IMBUILHOTO 000POTY HaBITh
y CUTYalisIX, KOJM TPAIUIIHHUN HOTapiaJbHUN MIPOIIeC € 00’ €KTUBHO YCKIATHEHUM.

Boanouac po3mmpeHHs Kona cy0’€KTiB, YITOBHOBaKEHUX HAa BUMHEHHS M1, 110
3a CBOEK TMPUPOJOID MAIOTh HOTapiaJiIbHUM XapakTep, aKTyalli3ye MUTaHHS
30epexeHHs1 KOHPIAeHIIIHOCTI Ta TpodeciiiHOl TaEMHUII Y HOBUX OpraHi3aliiHUX
yMOBax. 3 OJHOro OOKY, 3aKOHOJABELb JEJErye YaCTUHY HOTapialbHUX (YHKIIIH
MPEACTAaBHUKAM BIMCHKOBUX 1 CHELIAJIbHUX OpraHiB; 3 IHIIOIO — HE3MIHHOIO
3aNUIIAE€THCA BUMOra JOTPUMaHHA (yHAaMEHTalIbHMX 3acajJ  HOTaplajbHOI
TISTIBHOCTI, cepell SKUX KIIOYOBE MICIe IOCIJa€ TMPUHIMIT OXOPOHUW TAaEMHHUII
BYMHEHO1 HOTapilaiabHOI nii. AJKE HaBiTh Y BOEHHUW Yac HOTapiaT 30epirae CBOIO
IPaBOBY MPHUPOY SK IHCTUTYT JOBIpU, IKU 3a0e3medye JeriTUMHICTh MPABOYUHIB 1

3aXHCT MpuBaTHOI 1H(opMarii. Peamizamiss mpwHIUITY JOTPUMAHHS HOTapiaibHOL
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TAEMHHMIII BCTAHOBJIIOE YKOPCTKUH PEXUM JOCTymy 10 iHGopmallii Mmpo BYUHEHI

HOTapialibHI [1i Ta JOKYMEHTIB, 110 30epiraloThbcsi B apxXiBi HOTapiyca, 3 METOIO
3aXMCTy KOHQIAEHUIHHOCTI MpaB Ta IHTEpeciB 0ci0, sKI 3BepTajucs 3a
HOTapialbHUMH Tochoyramu [273]. 3rigHo 3 HOpMaMU YWHHOTO 3aKOHOJABCTBA,
JOBIJIKM PO BUYMHEHI HOTapiaiabHI i, @ TAKOX KOMIii JOKYMEHTIB, 110 30€piraroThes
y cIpaBax HoOTapiyca, MOXYTb BHJIaBaTUCA BUKIIOYHO (DI3UYHUM Ta IOPUIUYHUM
oco0am, 3a IOPYUCHHSIM KUX a00 11010 AKUX 0€3M0cepeIHbO BUMHSIIUCS BIAMOBIHI
HoTapianbHi mii. Takuil miaxig IPyHTYETHCS HA MPE3YMIIIIi, 10 HOTAplyC BUCTYTAE
30epirauemM KoH(}iAeHIIITHOI 1H(popMallii, OTPUMAaHOI B TPOLIEC MOCBITYEHHS YTO,
BUJIa4l CBIJIOITB UM BUYMHEHHS BUKOHABYMX HAMKCIB, 1 HE Ma€ MpaBa po3roJiollyBaTu
il TpeTiM ocobam 6e3 mpsiMOi 3ToJu 3allikKaBlIeHHX Cy0’€KTiB abo 0e3 HaJIe)KHOIO
cyaoBoro pimeHHs. OOMEXeHHsT KoJia 0Ci0, Kl MalOTh MPaBO Ha OTPUMAaHHS TaKoOi
iH(dopmarlii, crnpsMOBaHe Ha 3ano0iraHHs 3JI0OBXKUBAaHHSAM, 3aXHUCTy IPUBATHOIO
xuTTs (cTarTs 32 Koncruryiii Yikpaiau) [94] Tta 3abe3nedeHds JOBIpH 10 IHCTUTYTY
HOTapiaTy SIK HE3aJeKHOTO OpraHy IMPEeBEHTHBHOTrO mpaBocydas. BomgHouac y
KPUMIHAJIBHOMY MPOBA/KEHHI JOCTYI 10 3a3HAYEHHX MaTepialliB MOKJIMBHUU JIMILIE
32 YXBaJOI CIITYOr0o CyJAl B TMOPSAKY THMYacoBOrO JOCTYNy 0 peyei 1
nokymeHTiB (ctarti 159-163 KIIK Vkpainu), 3 00OB’SI3KOBUM JOTPUMaAHHSIM
IPUHITMITY MPOMOPIIAHOCTI Ta MIHIMAJIBHOTO BTpY4YaHHS. TakuM YWHOM, MPUHITUIL
HOTapiaJlbHOI TaeMHUIII HE € aOCOoNIOTHUM Oap’epoM Il TMPaBOCYAJs, alie
BCTAHOBJIIOE IMIABUIICHUHM MOPIr MPOIECYalbHUX TapaHTii, M0 BUKIIOYAE JIOBUIbHE
Y1 HEOOIPYHTOBAHE PO3TOJIOLIEHHS KOH(DINCHIIITHUX B1IOMOCTEH.

ToMy y KOHTEKCTI HOPMAaTHBHUX 3MiH, CIIPSIMOBAHUX Ha CIPOIICHHS MPOIEAYP
MOCBIJTYCHHS, OCOOJMBOrO 3HAUYCHHS Hal0yBa€ TMUTAHHS MPABOBOTO 3aXUCTY
BITOMOCTEH, [0 CTAHOBJIATH HOTApiaJIbHy TAEMHUIIO, @ TAKOXX BU3HAYCHHS MEX
JOCTYIly /10 HUX YNOBHOBaXK€HHUX oci0. Came 1ie J03BOJIA€ MEPEeUTH A0 aHami3y
KOH(]iIeHITIITHOCTI AK byHIaMEHTaTLHOTO MPUHIIUITY HOTapiaJbHOTO
IpolleCyalIbHOTO TIpaBa, SKUW OJHOYACHO BHUCTYIAE TapaHTIEI0 HE3aJIeKHOCTI
HOTapiyca Ta YMOBOIO JOTPMMAaHHS MpaB 1 cBOOOI 0Ci0, 110 3BEPTAIOTHCA 10 HHOTO.

3axucT KOH(IACHIITHOCTI BYMHEHOI HOTapialibHOi 11 AK (GyHIaMEHTAIbHUIMA

IMPUHIOUII HOTapiaHLHOI‘O MpoLeC TAKOXK PO3IIAHAA€TBCA K KJIIOUOBHH OO0OB’SI30K
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HoTapiyca. Jlo cdepu 1miei TaeMHUIN BXOJAThH HE JIMIIE JaHi, OTPHUMaHI HOTapiycoM

BiJl 3alHTEpECOBaHOI 0coOM, a W BiAOMOCTI, 3700yTi 3 IHIIMX JDKEpENa I uac
BUKOHAHHS TpodeciiiHuX OOOB’S3KIB, a TaKoX TpolecyalibHI [ii HOTapiyca,
CIpPsIMOBaH1 Ha JIOCATHEHHS MTEBHOTO MTPAaBOBOTO €(EKTY.

TakuMm 4MHOM, 3aXUCT KOH(IAECHLIMHOCTI Y chepl HOTaplalbHOI TISIIBHOCTI HE
oOMexyeTbcsi  numie  QopmarbHUM  3000B’S3aHHSAM  HOTapiyca  30epiraTu
HEPO3TOJIONIEHHSI NIEBHUX JTaHUX, a Ha0yBa€ KOMIUJIEKCHOTO MPaBOBOIO XapakKTepy.
Moro 3micT momsirae y cTBOPEHHi yMOB, 3a SIKHX Oyab-fika iHdopMalis, oTpHMaHa
abo0 cdopMoBaHa TMiJi Yac BYMHEHHS HOTapialbHUX i, BUKOPUCTOBYETHCS
BUKJIIIOYHO 3 METOI0 3a0e3Me4eHHs] 3aKOHHOCTI Ta TMPaBOBOI BHU3HAYEHOCTI
UBUIBHOTO 00iry. BogHouac TpUHIMI OXOPOHW HOTApiaIbHOI  TAEMHHUIII
0e3nmocepeIHbO TIOB’S3aHUN 13 TapaHTISIMU TIPOIECyalbHOI aBTOHOMIiI HOTapiyca,
SAKUW BUCTYIA€ HOCIEM JIOBIPH JIEpKaBU Ta CYCIIJIbCTBA.

Y 1bOMYy KOHTEKCTI BHUHUKA€ MUTAaHHA OPO MEXI peami3alii 3a3Ha4yeHoro
NPUHIMUITY B yMOBaxX KPHUMIHQJIBHOI'O MPOBAHKEHHS, KOJU BIiJIOMOCTI, OTpUMaHI
HOTapiycoM, MOXYTh MaTH JOKa3oBe 3HaueHHS. Came TyT OCOOIMBOrO 3HAYEHHS
Ha0yBa€e TMPOIECyaIbHUI CTAaTyC HOTapiyca sK o0coOu, 3000B’s3aHOi 30epiratu
npodeciiHy TAaEMHHINIO, ajle BOJHOYAC ITAMOPSIKOBAHOI 3arajlbHUM IIpaBHJIaM
JI0OKa3yBaHHS.

VY KoHTEKCTI 30MpaHHs JI0Ka3iB Y KPUMIHATILHOMY YM IIUBUILHOMY CYJIOUMHCTBI
1HO1 3aTy4aroThCS HOTapiycH a0o0 CIEIialdiCTH 3 aHAJIOTIYHUMM MTOBHOBAKCHHSMH,
X04a 3a3HaueHa MJiSUIBHICTh HE TOB’si3aHa O€3MocepelHb0 3  BUMHEHHSAM
HOTapiaJbHUX [JId y TpaauLIMHOMY pPO3YMIHHI. Y TIpaBOBUX CHUCTEMax, IO
0a3yl0TbCs Ha pOMaHO-T€PMAHCBHKIN Tpajulii, HOTaplyC BiAIrpa€e KIOYOBY pOJIb Y
3a0e3ne4YeHH] aBTEHTUYHOCTI IOPUIMYHUX JTOKYMEHTIB Ta YIroOJl, sIKl 3r0JJOM MOKYTh
OyTH BHUKOpPUCTaHI K JOKa3u B cylnoBoMy mporeci. [ls dyHkiis nepegdadae
MIPOBEICHHS PETENIhHOI MEepPEeBIPKH 3MICTYy TOKYMEHTIB, iMeHTHU(IKaIlli CTOpiH Ta
BIJIMMOBITHOCTI BCTAHOBJICHUM IIPABOBHMM BHMOTaM, IO CIIPHSE ITIBUIICHHIO iXHBOT
nokazoBoi cwid. OKpiM  TpaJuIifHUX TIOBHOBa)XE€Hb, CyYacHI HOTapiycH,
BUKOPUCTOBYIOUM TEXHIYHI 3aco0H, 30KpeMa KOMII'IOTepHI TEXHOJIOrIl, MaroTh

MO>JIMBICTh MEPETJIsAIaTh BeO-caliTu 4u CTOPIHKU B IHTEpHETI 3 MeTOI O]iIiHOTrO
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HiATBEpUKEHHS TXHBOI J0cTOBIpHOCTI [4, ¢. 84]. IndopmariiiiHi TeXHOIOTIT MalOTh

ciIyryBaTu €(eKTUBHUM IHCTPYMEHTOM s npodeciiinoro Hotapiyca [201, c. 160],
OUTBII TOTO, OJTHUM 13 aKTyaJTbHUX 3aBAaHb € CKOPOUCHHS BUKOPUCTAHHS MarepoBUX
HOCIB Y HOTapianbHii JAisutbHOCTI [38, ¢. 549].

Takuil miAXiA PO3UIMPIOE CHEKTP IHCTPYMEHTIB HOTaplalbHOI AIsNIBHOCTI,
amantyoun i 10 mudpoBoi emoxu, Ae ENeKTPOHHI JKepena iH(GopMallii CTalTh
nepam Oulbln 3HauymmMu. [lpore BapTo MiAKpECHWTH, WO Takl Jii HOCSTH
JOTIOMDKHUM XapakTep 1 HE BXOSATh JI0 OCHOBHOTO TEPENIKy HOTapiadbHUX i,
BU3HAYEHUX 3aKOHOJABCTBOM, a CIYTYIOTh JIMIIE JJIs MIATPUMKH TMPOIECYaTbHUX
noTped, TOB’s3aHUX 13 30MpaHHAM Ta Bepudikaliero I0ka3iB. ToMy 3alydeHHs
HOTapiyCiB y IIbOMYy KOHTEKCTI € CHeru(iyHUM I1HCTPYMEHTOM, IO JOTOBHIOE
TpaJuIlIiHI METOIM JIOKa3yBaHHS, aJIe HE 3aMIHIOE iX.

[leii acmekT nIsNIBHOCTI HOTaplyciB, Ha AYMKY A. Bunorpaaosa, JOriyHO
MEePEryKYETHCS 3 MIUPIIO MPOOJIEMATHKOIO J0KAa3yBaHHS B HOTapiaJlbLHOMY MPOLIEC,
AK€ PO3YMIETHCS JIOCHITHUKOM SIK pErJIaMeHTOBaHAa B TEBHOMY TMOPSAKY
npoliecyajgbHa IISUIbHICTh HOTapiyca Ta 0ci0, 1m0 OepyTh y4acTh Y HOTaplaJlbHOMY
MIPOBA/KCHHI, CIIPSIMOBaHA HA 30MpaHHs, MOJAaHHs, BUTPEOYBaHHS Ta 3a0e3MeueHHs
nokasiB [[lus.: 22, c. 165].

AJie TYT € KiJIbKa MOMEHTIB JUIsl KpUTHKY y TUIONIMHI 3a0€3MeueHHs JOKa3iB: Mo-
nepiie, e 3MillyBaHHS TOHSATh. Y HaBeJACHOMY (OpPMYJIOBaHHI JOKa3yBaHHS B
HOTapiaJlbHOMY TPOIECI OTOTOXKHIOETHCS 3 yciMa eranmaMud poOOTH 3 J0Ka3zaMu
(30upaHHs1, mo/laHHs, BUTpeOyBaHHs Ta 3a0e3neueHHs ). [Ipore 3a0e3neueHHs 10Ka3iB
Ma€e OKpeMy TIpollecyalbHy MPUPOAY: BOHO HE JIMINIE TOB’s3aHE 13 (ikcalliero
GakTHYHNX JaHWX, ane W mepemdadae CTBOPEHHS YMOB sl iX TIOJAbIIOTO
BUKOPHUCTAHHS y CyJOBOMY YM aJMIHICTPATMBHOMY MPOBA/DKEHHI. TakumM 4YuHOM,
BapTO BHUOKPEMIIIOBATH 3a0e€3MEUYeHHsS SIK CAaMOCTIMHUN HampsiM, a HE JHIIe SK
CKJIaJIOBY 3arajibHOTO MPOLIECY JOKa3yBaHHSI.

[To-npyre, HemoctatHd yBara 1O HPEBEHTUBHOTO XapakTepy 3a0e3nedeHHs
nokasiB. Tak, romoBHa Mera ix 3a0e3medeHHs — 1€ 30€pekeHHsI JI0Ka30BOi

iHdopmarlii Big BTpaTH, 3HUIIEHHS a00 MEepeKpydYeHHsS Yy MaiOyTHbomy. ToOTO
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3a0€3MEeUCHHS] Ma€ TMPEBEHTUBHY (QYHKIIIIO, sfKa BIAPI3HSAE WOro BiJg 3BUYAWHOIO

MOJIAHHS UM BUTPEOYBaHHS J10Ka3IB.

[To-Tpete, BUIUMBaE mpoOiieMa MeEX MOBHOBAXECHb HOTapiyca, KU HE Mae
KOMIIETEHIIIi OLIHIOBATU JOKa3W 3 TOYKU 30pYy iX HAJEXKHOCTI YU JOMYCTUMOCTI Y
KPUMIHAJIBHOMY 4YHM LMBUIBHOMY CYJIOYMHCTBI; WOro 3aBJaHHsA — 3a0e3ledyuTH
HaIeXHY (opMy 1 3acCBIIYUTH aBTEHTHYHICTh. TOMY JOpPEYHO HAroJOCHUTH Ha
0OMeKeH1i, JOMOMIKHIM poJii HOTapiaJIbHOTO 3a0€3MEeYEHHS J0Ka31B.

TakoX BaXJIMBOIO € BIJICYTHICTh 3B’SI3Ky 3 MIKHApPOJHHMH CTaHIapTaMU,
BCTaHOBJIEHUMHU, 30KpeMa, y npaktuii €CIIJI Ta nmpuHIMIIax BEpXOBEHCTBA MpaBa,
SIK1 BUMAararTh, 11100 Oyab-sAKi Al 13 3a0e3MeUYeHHs JI0Ka31B rapaHTyBaau OajaHC MIXK
IPHUBATHUMH IHTEpecaMu Ta motpebdamu mpasocy s [[Jus.: 153].

[lutanHs MOA0 MPABOBOI MPUPOAM MAiN HOTapiyca 13 3a0e3ledeHHs J0Ka3iB
norpedye 0coOMMBOiI yBark, OCKUIBKM MU CIOCTEPIraeEMO TEHJIEHLII0 10
OTOTOXKHEHHSI ~ HOTaplaJIbHOro  3a0e3leueHHsd  JIOKa3iB 13  IpoLecyajJbHUM
JIOKa3yBaHHSIM Yy CYJOBOMY TMpOBa/PKEHHI. Takuil Mmiaxi € MEeTOAO0JOTTYHO
HEKOPEKTHUM, aJpKE€ BIH HIBEJIOE€ BIAMIHHOCTI MDK JBOMa pI3HUMH 3a CBOEIO
CYTHICTIO BUJAMH iSUIBHOCTI — JOKa3yBaHHSM SK €JIEMEHTOM FOPHUCIHMKI[IHHOTO
nmpoiecy 1 3a0e3MeUeHHs M JOKa3iB SIK TEXHIKO-TIPABOBOIO JI€l0, MPUTAMaHHOIO
HOTapiaJlbHOMY MPOBAKEHHIO. BHACIIIOK 1BOTO JOKa3yBaHHS y HOTapiaJlbHOMY
IPOoIIeCi MTYYHO PO3MIMPIOETHCA 70 BCiX €TamiB poOOTH 3 JoKa3aMu — iX 30MpaHHs,
NoJIaHHs, BUTpeOyBaHHs Ta 30epekeHHs. [IpoTe B Mexax HOTapiajibHOTO MpOLECy
BIJICYTHIN CIip MpO MpaBo, AJIA BUPIMICHHS SKOTO 1 MPALIOE THCTUTYT CYAOBOIO
nokazyBaHHs. HoTapianbHi Aii He MalOTh 3MarajibHOTO YU KOH(IIKTHOTO XapakTepy;
BOHM BHUKOHYIOTHCA 3 METOI (ikcalii OpUIWYHO 3HAUyIIMX (aKTIB 1 HaAaHHS
JOKYMEHTaM ITyOII4HOI JOCTOBIPHOCTI, & HE JJIsl MIATBEPIKEHHS a00 CIPOCTYBaHHS
MO3UI[IN CTOPIH.

3a0e3neueHHs] JOKa3iB y HOTapiaibHOMY TMPOBAKEHHI Ma€ CaMOCTIiHY
npouecyagbHy npupoy. BoHo cipsMoBaHe He Ha OILIIHKY JOKa3iB YU BCTAHOBJICHHS
ICTUHHU y CIpaBi, a Ha 30epekeHHs (DAKTUYHUX JAaHUX Y JIOCTOBIpHiM ¢opmi, 1100
BOHU MOTJIM OyTH BUKOPHUCTaH1 y MOJAJBIIOMY CyJOBOMY ab0 aJMiHICTPAaTHUBHOMY

posrisal. Moro kimouoBOr (DYHKIIED € TPEBEHTUBHICTh — 3amoOiraHHs BTparTi,
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CIIOTBOPEHHIO YW 3HHUIICHHIO 1H(OpMaIlii, 1110 Mae MOTEHIIHE JOKa30Be 3HAYCHHS.

Takum unHOM, 3a0€3MeUeHHS JOKa31B JOLUILHO PO3MIISIAATH HE K €JIEMEHT IPOIIeCy
J0Ka3yBaHHS, a K CAMOCTIHHUI HampsM HOTapialdbHOI JiSUTBHOCTI, SIKHH BUKOHYE
JOTIOMIXKHY, T€XHIKO-3aXUCHY pOjib. Y IbOMY KOHTEKCTI Ba)XXJIMBO BU3HAYUTU MEXKI
KOMIIETEHIIII HOTapiyca, SKHI HEe 3MA1MCHIOE OLIHKY JI0Ka3iB 3a KpUTEpisIiMU
HAJIEKHOCTI, JOMYCTUMOCTI YH JOCTOBIPHOCTI — i (YHKIII HpUTaMaHHI Cyny.
Hotapiyc nie y cdepi dopmansHOi eramizarnii ¢pakTi, 3a0e3Medyoun aBTeHTUYHICTh
JIOKYMEHTiB Ta JOTPMMAHHS BCTAHOBJIEHOI MpOIEAypH. MOro IOBHOBaKEHHs
0OMEXYIOThCS TPOLIECYATbHOI HEHUTPaAbHICTIO: BiH (ikcye (akTHuHi 0OCTaBUHU,
ajie He BU3HAYa€ iX MPaBOBY CUJIY YW 3HA4YCHHS. TOMY JOpEYHO HArOJOCUTH Ha
oOMeXeH1H, JOTMOMDKHIA poJli HOTapiadbHOTO 3a0€3MEeUeHHS JOKa3iB y 3araibHIN
CUCTEMI JJOKa3yBaHHS.

[TopiBHsuibHUM aHami3 niaxoniB Ykpainu ta CIIIA no nenmeryBaHHst HOTapiycam
MOBHOBKEHb IOAO 3a0e3MeueHHs JIOKa3iB pPO3KpUBAE HHU3KY CYTTEBHX
BIIMIHHOCTEH. 30KpeMa, 3alpOorNOHOBaHI 3MiHU B YKPaiHCHbKOMY 3aKOHOJABCTBI PO
HOTapiaT 30CEPeKYIOTbCA BHKIIOYHO Ha CHEI[IAIbHUX HOpMaX, SKi PO3LIUPIOIOTH
nepesik HoTapiadbHUX Jii, HaJaloul HOTapiyCy MpaBo 3acBiAUyBaTH (akT HaJaHHS
ocoboro neBHo1 iHGopMaiii. OgHaK 111 HOBAIlll HE CYNPOBOKYIOTHCS BiIMTOBITHUMU
KOPEKTUBAaMH B TPOIECYaJbHUX YW MaTeplaiIbHUX HOpPMax KPUMIHAJIBHOTO,
MBUIBHOTO 4M rocrnojapcbkoro npasa. Haromicts y CHIA 3akoHOaBelb aKIIEHTYE
yBary Ha IIpaBOBOMY CTaTyCl HOTapiaJIbHOT'O IOKYMEHTa Ta MOro J0Ka30Biil ChJIl, 110
YITKO BU3HAYEHO B KPUMIHAJIBHO-TIPABOBUX HOpPMAaX, SKI BOAHOYAC PETYINIOIOTH 1
nporecyanbHi acnektu. [lpm mpomMy TiporeAypa BUYMHEHHS HOTapiaIbHUX —[id
3aIMIIAETHCS He3MiHHOIO [95, ¢. 156].

TakuMm 4YMHOM, TIAXOAW A0 IHCTUTyami3alli poJii HOTapiyca B 3a0e3MeyeHHI
JI0Ka31B BIAPIZHSIOTHCS SIK 32 3MICTOM IMOBHOBAXKEHb, TAK 1 32 IHTETPALIIEIO 3 1HILIUMHU
raTy3siMHU TIpaBa, o0 MoTpedye MOJANBIIIOT0 HAYKOBOTO OCMUCIIEHHS Ta TapMOHI3aIlii
B KOHTEKCTI pedOopMyBaHHS BITUM3HSHOTO 3aKOHOJABCTBA. SIK 3a3HAuYeHO Y
[TosicuroBanpHIM 3anucii 10 [lpoekTy 3akoHY Npo BHECEHHS 3MiH 10 JESKHUX
3aKOHOJABUMX aKTiB YKpaiHu 11010 3a0e3MeUeHHs JO0Ka3iB HOTapiycoM, CydacHe

3aKOHOJIaBCTBO YKpaiHM HE MICTUTh YITKO BHU3HAY€HOI TWpoleaypu, ska O
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yIOBHOBa)XyBaJIa HOTapiyciB Ha 3a0e3meueHHs J1oka3iB. BogHodac momiOHa mpakTuka

€ yCTaJCHHM SIBUIIEM y TPAaBOBHUX CHUCTEMaxX HHU3KUA 1HO3EMHHX JEpKaB, 30KpeMa
MonnoBu, Kazaxcrany, Cionyuenux IlltariB AMepuku, Icnanii Ta iHIIMX.

VY mneBHUX CHUTYyallisiX BUHHMKAE HEOOXIAHICTh (ikcaiii JgoKaziB, SKI 3ro0M
MOXXYThb CTaTH HEAOCTYNHMMHU a00 B3arajii BTpau€HUMH. Takl BUIAAKU OCOOJIMBO
XapakTepHi Ui Cy4yaCHHX 3ac00iB KOMyHiKallli, 30kpeMa [HTepHeTy Ta eIeKTPOHHHUX
Mac-Mejia, e iHdopmallis CTBOPIOETHCS 1 MOUIMPIOETHCSI MUTTEBO, ajie MOXKE OyTH
IIIBUJIKO BUJIaJICHA YX MTPUXOBAHA.

AHani3 3MICTy HOTapiallbHUX MPOBAKEHb CBIAUWTH, 110 3HAYHA X YaCTHHA
CIpsiMOBaHa Ha MorepeaHe 3a0e3neueHHs Joka30Boi 0a3u. Hanpukian, mocBiaueHHs
JIOTOBOPIB HOTaplyCOM IMABHUIINYE iX HOPUAWYHY BaroMicTh, a JCMO3WUTHI omeparii
CIIYTYIOTh TIATBEPIKEHHIM HAJIEKHOTO BUKOHAHHS OOPXKHUKOM 3000B’s13aHb NEpe.
kpeautopoMm. Ilpore @yHkuig 3a0e3neueHHs J0Ka3iB HOTaplycaMu JI0Cl HeE
3aKpiIUIeHa HAa HaJIe)KHOMY 3aKOHOJJaBYOMY PiBHI B YKpaiHi.

3a0e3nedyeHHs J10Ka31B Ma€ KIIOYOBE 3HAYEHHS ISl 3aXHMCTy NpaB CyO’ €KTIB
IUBUIBHUX Ta IHIIMX MPABOBIIHOCHH, a TaKOX JUIsl €(PEKTUBHOIO BEJICHHS CIIPaB y
MDKHApOJHHUX  IOpUCOUKLIAX. HaykoBIi  HEOJHOPA30BO  HArojoOUIyBajlud  Ha
HEOOX1THOCT1 3aKOHOAABYOTO 3aKPIIJICHHS BIAMOBIIHUX TMOBHOBa)KEHb HOTApPiyCiB.
30KkpemMa, MPOMOHYBANIOCS BKIIOUUTH JI0 3aKOHO/IABCTBA PO HOTapiaT HOPMHU, 5Kl O
perjiiaMeHTyBalli MPOIECyallbHy [ISJBHICTh HOTapiyciB y cdepi 3abe3neueHHs
nokasiB. Ha BiamiHy Big cyaiB, ki (PIKCYIOTh JOKa3W JJis MOJAJBIIOTO PO3TIISITY
CIpaB y CyJOBOMY TOPSIKY, HOTaplyCH MOXYTh 3a0e3lmeuyBaTi JOKa3H, 10 MAaIOTh
MOTCHITITHE 3HAYCHHSI JJIS BUPIMICHHS MUTaHb IHIIUMHA KOMIIETCHTHUMHU OpPraHaMH,
30KpeMa 3a KOPJIOHOM.

Jlns HOTaplyCiB aKTyaJbHUM € TWTAaHHS YITKONO BH3HAYEHHS CIOCOOIB 1
npouenyp 3a0e3nedyeHHs] J0Ka3iB, 10 J103BOJUTh YHUKHYTH MpPaBOBUX KOJI3iM Ta
HEOJHO3HAYHOCTEH Yy  TiIyMadeHHi. 3alpONOHOBAaHUN  3aKOHOMPOEKT  OyB
CHPSIMOBaHUW HA YCYHEHHS HAasSBHUX MPOTAIWH y BITYM3HSIHOMY 3aKOHOJ/ABCTBI
IUIAXOM 3aMPOBAKCHHS MPOIEAypH 3a0e3MeUeHHs TOKa3iB HOoTapiycaMu. 30Kpema,
nependavyanocs AONOBHUTH CT. 34 3akony VYkpainu «[Ipo HoTapiat» HOBUM

NYHKTOM, KM HaJUIsle HOTAplyCiB MpaBOM 3a0e3leuyBaTH JOKa3H I PO3TIISLy
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CIpaB y CyJax YM IHIIMX YNOBHOBaXEHHX opranax. OKpiM TOro, MpOMOHYBalOCs

J0/1aTh JI0 1[OTO 3aKOHY HOBY IJIaBy, MPHUCBSIYEHY JETaJIbHOMY BpETYJIOBaHHIO
nporeaypu 3adesnedyeHHs Takux jgokasziB [180]. Haromicth, ['oj0BHE HayKOBO-
excriepTHe ynpaiiHnHga BP Ykpainu, 6epyun 10 yBaru mojio)KeHHsI YaCTUHU NEPILIOT
ctarTi 124 Konctutyuii YKpaiHu, sika 4iTKO BCTAHOBIIIOE, IO AEJIETryBaHHSA (QYHKIIN
CY[iB 1HIIMM OpraHaMm YM MOCAJ0BUM 0C00aM, a TaKOX y3ypralis Takux (QyHKIIH €
HETIPUITY CTUMUMHU, 3pOOUIIO BUCHOBOK, 1110 HOTApP1yCH HE HAAUICHI TOBHOBAXKEHHSIMHU
10/10 3a0e3MeUeHHs I0Ka3iB y CIpaBax, skl mepedyBaroTh Ha O3Sl B Cy/i. Takum
YMHOM, MOXJIMBICTh HOTAPIaIbHOTO 3a0€3MeUYeHHs 10Ka31B 00OMEXYETHCS BUKIIFOUHO
[IMBUIBHUMHM CIIPaBaMH, a 32 aHAJIOTIE0, 1 aAMIHICTPAaTUBHUMU CIIpaBaMU, 3a SIKUMU
cyjaoBe mpoBakeHHs Iie He posmouyaro [181]. Tomy Komiter Bepxonoi Pamu
VYkpainu 3 nuTaHb MPABOBOI IMOJITHKU pekoMeHAyBaB BepxoBHiit Pani Ykpainu
npoekT 3akoHy Ykpainu «IIpo BHECEHHs 3MiH JO OKpPEMHX 3aKOHOJIABUMX aKTiB
VYkpainu mojo 3a0e3leueHHs JTI0Ka3iB HOoTapiycom» (peectpaiiiinuii Homep 2567,
noganuii 19 Gepesns 2013 poky HapogHum nenytaroMm Ykpainu B. KapmyHiioBum)
MOBEPHYTH CYO’€KTy TMpaBa 3aKOHOAABYOi IHIMIATUBU Uil  MOJAJBIIOTO
JIOOTPALIIOBAHHS 3 METOI0 BJOCKOHAJIEHHSI HOro 3MICTy Ta BIAMOBIAHOCTI YMHHOMY
3akoHOaBCTBY [182].

Bonnouac muTtanHs 3a0e3nedeHHs JT0Ka3iB HE OOMEXKYEThCS JIMINE ITUBLIHHO-
IPAaBOBUMH YU aJMIHICTPATUBHUMHU BIJHOCHMHAMH. 3 PO3BUTKOM MPABOBOI CUCTEMHU
Ykpaian Ta po3mMpeHHSM cepu  ASUTBHOCTI  HOTapiaTy Jefaidi  OuThbInoi
aKTyaJabHOCTI HaOyBae mpoOsemMa B3aeMO/IIl IHCTUTYTY HOTapiaJbHOTO 3a0e3MeueHHs
JIOKa3iB 13 KPUMIHAJBHUM IMpOIEecOM. AJDKE J0Ka30Ba ISUIBHICTh y OyAb-sKii
IOPUCIIUKIN 11e, MepeayCiM, MEXaHI3M BCTAHOBJICHHSI ICTHUHU, SKUW Ma€ CIUIbHY
JIOT1YHY OCHOBY, HE3QJIC)KHO BiJ (POpMH MPOBAKEHHS. SIKIIO JJIs HOTApiyCiB Taka
TISUIBHICTh Tepefdadae MPEBEHTUBHUI, OXOPOHHUM XapakTep 1 CIpsSMOBaHa Ha
¢ikcamio OPUIUYHO 3HAUYIIUX (aAKTIB 0 MOYATKy CHOPY, TO Y KpUMIHAIHLHOMY
mporieci 30upaHHs JOKa3iB Ma€ MyOJIYHO-TIPAaBOBY MPHUPOAY Ta 3IHCHIOETHCS B
MekKaxX YiTKO PerJaMEeHTOBAHUX MPOIEAYD.

Came TOMY MOpPIBHSHHS MIJIXO/IB IMBUIBHOTO Ta KPUMIHAJIBHOTO MPOIECIB 10

3a0€3MEeUeHHS JIOKA31B JIO3BOJISIE Kpalle 3pO3yMITH MEX1 JOMYyCTUMOCTI Yy4acTi
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HOTapiyca y JOKa3OBill JISUTBHOCTI Ta MIAKPECTIOE 3HAYCHHS IPOIIECyaIbHUX

rapaHTiii, yCTAaHOBJIEHUX KPUMIHATBHUM MPOIIECYATbHUM 3aKOHOM.

Y 1mpOMYy KOHTEKCTI JOIUIBHO 3BEPHYTHCS IO TMOJIOKEHb YAaCTHUH TMEpIIOi Ta
apyroi crarti 93 KpuMiHanbHOro mNpoOLECyalbHOrO KOJAEKCY YKpaiHu, SKi
BU3HAYalOTh CYO’€KTIB Ta CHocoOM 30MpaHHA JOKa3iB y KPUMIHAIbHOMY
MPOBA/PKEHHI. 3T1IHO 3 HUMH, CTOPOHM KPHMIHAJIBHOTO IMPOLECY 3/1HCHIOIOTH
JI0Ka30BY NISIBHICT y (opMax, mpsMo nependadenux mum Kogekcom, a came depes
MIPOBEICHHS CJIITYUX, PO3IIYKOBUX Ta IHIIUX MPOIECyATbHUX i, COPSIMOBAHUX Ha
BCTAHOBJICHHS1 00CTaBUH KPUMIHAJIIBHOTO MPAaBONOPYILIEHHS.

CropoHa OOBMHYBau€HHS Ma€ MPaBO 3700yBaTH JOKa3U NUISXOM 3I1HMCHEHHS
cmiaunx (pO3IIYKOBHX) Ta HETJACHUX CHITYUX (PO3IIYKOBUX) AiH, a TaKOX uepes
BUTpeOyBaHHS 1 OTPUMaHHS BIJl OpraHiB JIep)KaBHOI  BJAad, MICIIEBOTO
CaMOBpsITyBaHHS, MAMPUEMCTB, YCTAaHOB, OpraHizailiii, MocagoBUX OCI0 Ta rpOMaJIsiH
pedeil, TOKyMEHTIB, BIJOMOCTEN, €KCIIEPTHUX BUCHOBKIB, pE3YyJIbTaTIB PEBI31H 1 aKTIB
MEPEBIPOK, a TAKOXK IUIAXOM BUKOHAHHS IHIIMX MPOLIECYaJbHUX [1d, Mepe0aueHnx
HopMamu 11koro Kopekcy [104].

3 ornsay Ha BUKIAACHE, CIiJ 3a3HAYUTH, 10 MEXaHI3M OJIepKaHHS JTOKa3iB
OXOIUTIOE HE JIUIIe 3arajibHi MpoliecyaiabHl dii CTOPOHM OOBUHYBAY€HHS, a U
cnenudivHi cuTyallii, MoB’A3aH1 3 OKPEMUMHU BUIAMH MPABOBIHOCHH, Y MEXKaX SKUX
BUHUKAIOTh 00 €KTH MOTEHUINHOIO 3JIOYMHHOIO MOCATaHHS. Y TakUX BHITaJKax
OpeIMETOM JOKa3yBaHHS CTalOTh MOPUAMYHO 3HAYyIll (aKTH, 3aKpiluieHl Yy
BIJIMOBIIHUX TPAaBOBCTAHOBIIOIOUMX JIOKYMEHTaX, y TOMY 4YHCII HOTapiaJibHO
nocBigueHnx. Came TOMY JOCHIIPKEHHS OCOOJMBOCTEN JOKa3yBaHHA Yy cdepi
[UBUIHHO-TIPABOBUX BIJHOCHH, II0 Ma€ BaXJIMBE TMPAKTUYHE 3HAYCHHS IS
3’sCYBaHHS POJI1 HOTaplaJbHUX TOKYMEHTIB Y KpUMIHAJIbBHOMY IpoLecl. Y KOHTEKCTI,
HAMPUKIIAJ, IMOTEYHUX MPABOBIAHOCUH 00’ €KTOM 3JIOYMHHOTO TOCATAaHHS BUCTYIIA€
HEpPyXOMe MaiiHO, MepefaHe B iMOTEKy, TOMY MICIIEM BUMHEHHS 3JI0YMHY MOXXYTh
OyTH TPUMIIMICHHS HOTaplaJIbHUX KOHTOp abo odicu OepKaBHUX PEeECTpaTopiB
KOMYHaJIbHUX MIJIPUEMCTB, SIKI MalOTh AOCTYN 10 [lep’KaBHOrO peecTpy pedoBUX
IpaB Ha HEpPyxXOoMe€ MaWHO Ta iX OOTSKEHb 1 HAAUICHI TOBHOBAXCHHSIMHU JJIS

3MIMCHEHHS PeECTpALIfHUX A1l y 1IboMy peecTpi. BiAmoBigHO 70 HOPM HHUBILILHOTO
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3aKOHOJIaBCTBA YKpaiHHW, MpaBO BJIACHOCTI Ta IHIII PEYOBl MpaBa HAa HEPYXOMeE

MaiiHO, iX OOTsSKEHHS, BUHUKHEHHS, TMEpexifi YW TPUIUHEHHS MiJUISraloTh
000B’sI3KOBIN JiepxaBHii peectpanii. CaMe 3 MOMEHTY Takoi peecTpalii y ocodu
BUHUKAIOTh MPaBO BJIACHOCTI HA HEPYXOME MaiHO Ta i1HIII MOB’sI3aHI 3 HUM PEUYOBI
mpasa [129, c. 106].

3 ornsgy Ha 3a3HavyeHe, eeKTUBHE (YHKI[IOHYBAHHS MEXaHI3MIB JOKa3yBaHHS
y cepi UUBUIBHO-NIPABOBUX BIIHOCHH, 30KpeMa IpHU IMOCBIAYEHHI HOTaplajlbHUX
JOKYMEHTIB, HEMOXJIMBE 0€3 ypaxyBaHHs 3arajibHOJIEPKaBHUX TEHJIEHII pPO3BUTKY
npaBoBOi cucTteMu YKpaiHu. DOpMyBaHHS HAJIEKHUX CTaHAAPTIB JIOKa3yBaHHS,
3a0€3MeUeHHS JOCTOBIPHOCTI Ta 3aXMCTY HOTapiajabHOI 1HGOpMaIlli TICHO MOB’sI3aHE
13 mpoIiecaMu MPaBOBOi €Bporeizarii, udposizallii Ta IHCTUTYLIHHOTO OHOBJICHHS
JIEpKaBH.

CaMe y 1bOMY KOHTEKCTI Ba)KJIMBO 3BEPHYTHUCS /10 KOHCTUTYLIMHHMX 3acaj 1
CTpPAaTETIYHUX OPIEHTHPIB CY4YacHOrO €Taly pO3BUTKY YKpaiHU. 30Kpema, Yy
KoHctutynii YkpaiHu 3akpilJIeHO TMOJOKEHHS MNP0 €BPOINEUCHKY 1I€HTUYHICTD
VYKpalHCBKOTO HapoJy Ta HE3BOPOTHICTh €BPOIMEUCHKOIO0 W €BPOATIAHTHUYHOTO
BEKTOPY PO3BUTKY nepkaBu [94]. lle BimoOpaxkae crpaTeriuHuil Kypc Ha mMOOyIOBY
OpaBOBOi Ta JEMOKPAaTUYHOI JIep>KaBH, PO3BUTOK CYyYaCHUX IHCTHUTYTIB,
OpIEHTOBAHUX HAa 3aXUCT yHIBEPCAIbHHUX IIHHOCTEH, 3a0e3MeUeHHs MpaB 1 CBOOO
JIOJWHU Ta TPOMAJSIHMHA, a TAaKOX JOCATHEHHS OalaHCy MK CBOOOJOI Ta
oesnekoro. Ha cywacHomy etami B Ykpaini TpuBae MacimtaOHe pedopMyBaHHS
CUCTEMHU TPABOOXOPOHHMX OpraHiB 1 CYJOYUHCTBA, 3J1MCHIOETHCS CYTTEBE
OHOBJICHHS HOPMaTUBHO-IPABOBOi 0a3u Ta BIPOBAIKYIOThCS €JIEKTPOHHI CEPBICH
JUTS TIBUIIICHHS €()eKTUBHOCTI YIIPABIIiHHS Ta IPaB0O3acTocyBaHHs [232, c. 34].

Y KOHTeKkcTI 1ux TpaHchopmalliii 0coOJMBOTO 3HAUYCHHS HAOyBa€ MUTAHHS
BJIOCKOHAJICHHS  JIOKa30BUX CTaHJApTiB, 30KpeMa MO0 JOKYMEHTIB, IO
MOCBIIYYIOTHCSI 200 CTBOPIOIOTHCS HOTaplycoM. €BPONEHCHKUN BEKTOP PO3BUTKY
yKpaiHCBKOTO TIpaBa mepeabayae  yHidikamito nporeayp JOKa3yBaHHS 13
3araJbHOEBPONECUCHKUMHU  MIIXO0JIaMH, Yy TOMY UYHCIl CTOCOBHO JIOIYCTHUMOCTI,
JIOCTOBIPHOCTI Ta aBTEHTUYHOCTI JOKYMEHTIB Y KpUMIHAIBHOMY Tporieci. OgHum i3

KJIFOUOBUX HAIpPSMIB IBOTO TMPOIECY € BOPOBAKEHHS MHUPPOBUX TEXHOJOTIH Y
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npaBoBy cdepy, IO 3yMOBJIIOE HEOOXIAHICTh NEPEOCMUCICHHS TPaTUIIMHUX

ysIBJIEHB PO (hOpMY, 3MICT 1 I0Ka30BY CHITY TOKYMEHTIB.

JloKa30BICTh JOKYMEHTIB BHM3HAUA€THCS SAK 1X 3MICTOM, TOOTO 3/aTHICTIO
MIATBEpKYBaT (ab0 copocToByBaTH) (akTH, IO MAarOTh 3HAYEHHS IS
KPUMIHAJIBHOTO TMPOBAXKEHHSI, TaK 1 MPAaBUJIBHICTIO iX OQOpMIEHHS (HampHKIas,
OKpeMi JTOKYMEHTH MOTpeOyI0Th HOTAplaIbHOTO 3aCBiAUEHHS, TO/I SIK 1HIII, 30KpeMa
€JIEKTPOHHI, MAalOTh MICTUTH E€JIEKTPOHHO-UMU(POBUI MIAMKC) TOIIO, IO HAOJIMXKAE
el KpUTepi 10 MOHATTS AomycTUMocCTi 1okasis [108, c. 16].

3rigno 13 3akoHoM Ykpainu «[Ipo eneKkTpoHHI TOKYMEHTH Ta €JIEKTPOHHUUN
nokymeHToobOir» (ct. 5) [165], HACTY 7157:2010, 3arBepakeHOTO HaKa30M
Jlep>kaBHOrO0 KOMITETY YKpaiHM 3 MUTaHb TEXHIYHOTO PEryJIIOBaHHS Ta CIOXKHUBYOI
nomituku Bix 11.03.2010 Ne 8 «Indopmairis Ta qokymenTaitis. Buganas enekTpoHHi.
OcHOBHI BHJM Ta BHXIJIHI BIJIOMOCTI» [062], €JEeKTPOHHUM € JIOKYMEHT, Ji¢
iH(popmaris noaaHa y (opMi EIEeKTPOHHUX JAHMX 1 JJIsi BUKOPUCTAHHSA SIKOTO
noTpiOHI 3ac00M OOUYMCITIOBAIBHOI TEXHIKU. JIMCKU SIK MaTepiaibHI HOCI € CIocOO0OM
30epexkeHHs 1HGOopMaIlli 3 €JIEKTPOHHOTO JOKYMEHTA, TOJOBHOIO OCOOJIUBICTIO SIKOTO
€ BIJICYTHICTHh JKOPCTKOI TMPUB’S3KH JO KOHKPETHOTO MAaTepiaJbHOTO HOCISA, e
OpUTIHAJT EJIEKTPOHHOTO JOKYMEHTa MOXE ICHYBaTH Ha PI3HUX HOCISX, OCKUIBKH
BIZMOBIHO 70 CT. 7 3akoHy YKpainu «[Ipo enekTpoHHI TOKYMEHTH Ta eIeKTPOHHUN
JOKYMEHTOOO0IT» y BHUMAIAKYy HOro 30epiraHHd Ha KUIBKOX EJIEKTPOHHUX HOCISX
iHpopMallii KOKXHHUM 3 EICKTPOHHUX TNPHUMIPHUKIB BBaXKAETHCS OPUTIHAIOM
€JIEKTPOHHOTO JOKYMEHTA.

3MICT €JIEKTPOHHUX JOKYMEHTIB 3JaT€H SK MiATBEPKYyBaTH, TaK 1
CIIPOCTOBYBAaTH OCHOBHHMM MpeIMET [OKa3yBaHHS, a TaKOXX BCTAHOBJIOBATH SIK
JI0Ka30B1, Tak 1 gornoMixkH1 (aktu. Ha ocHOBI anami3y cynoBux pimeHb A. PatHoBa
pOoOUTH BUCHOBOK, IO E€JEKTPOHHI JTOKYMEHTH MOXYTh CIYTyBaTH JOKa30M MOIli
KPUMIHAJIBHOTO TIPaBOMOPYIIICHHS, HOTO MOTHBIB, ITIJICH, POJIi YYaCHUKIB, a TaKOX
BU3HAYATH BHUJ 1 PO3MIp 3aBJaHOI IIKOAW TOIIO. BHUKOpPUCTaHHS €IEeKTPOHHUX
JIOKYMEHTIB JI03BOJISIE BUCYBAaTH Ta MEPEBIPATU PI3HI CHia4i rinoTe3d. BusHaHHs

CyJIOM €JNEKTPOHHUX JOKYMEHTIB HENpPUIyCTUMUMHU JIOKa3aMH MoOxe OyTu
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00yMOBJICHO BIJICYTHICTIO 3B’SI3KYy LHMX JaHMX 13 MPEJAMETOM JOKa3yBaHHS a0o

HEBIIMOBIHICTIO BUMOTaM MO0 JIOyCTUMOCTI JoKa3iB [185, ¢. 3].

TakuM YMHOM, EJNEKTPOHHI JOKYMEHTH, BUCTYMNAlO4YH IOBHOI[IHHUM BHJJIOM
MMCbMOBHMX JOKa3iB y KPUMIHAJIBHOMY IIpOLIECi, MOCTYHOBO (HDOPMYIOTh HOBHIA
CEerMEHT NPaBOBIAHOCHH, Y MEXKax AKOro HU(POBI TEXHOJIOTI] CTAlOTh HE JIMILE
3acoboM ikcarnii iHpopMalii, a i iHCTpyMeHTOM ii mpaBoBoro o06iry. EBomrorris
€IEKTPOHHOI ()OpPMH JTOKYMEHTIB 3aKOHOMIPHO 3yMOBHWJIA TIOSIBY HOBUX IPABOBHUX
KOHCTPYKIIIH, IO MOEAHYIOTh TEXHIYHI M IOpUIWYHI EJEMEHTH JOKa3yBaHHS.
30kpemMa, PO3BUTOK E€JIEKTPOHHOIO JOKYMEHTOOOITY B IMBUIBHUX 1 TOCHOJAPCHKUX
BITHOCHUHAX MPUBIB JI0 €JICKTPOHHOTO YKIIAJAaHHS yTOJ Ta MOsIBU CMapT-JA0TOBOPIB SIK
0co0nuBOi opMH peatizalili BOJEBUIBICHHS CTOPIH y HMUGPOBOMY CEPEIAOBHII, a
TaKOXX OTPUMaHHS MaTepiaJibHUX 1 HeMaTepiaabHUX OJiar sk pe3yJIbTaTiB BUKOHAHHS
3a3HaYeHUX yroja. HaWMmomwpeHImM THUIIOM EJIEKTPOHHHMX JOTOBOPIB € CMapT-
noroBopu (ab0 CMapT-KOHTPAKTH), SIKI 3a0e3MeuyloTh OO0Ir 00’€KTIB IHUBLILHOTO
mpaBa B €JEKTpOHHOMY cepepoBuill. Came CcMapT-IOTOBOPH  CHIPHUSIOTH
aBTOMATHU3allli BUKOHAHHS EJIEKTPOHHUX JIOTOBOPIB 0€3 HEOOXITHOCTI JIFOJCHKOIO
BrpyuanHs [203, c. 288]. [lousaTTs «cMapT-KOHTpakT» Oyso chHOPMYIHLOBAHO 3
METOI0 TIO3HAYEHHS CIHEIIaIbHOTO BHUAY JOTOBOPY, SIKUH pealli3yeThbCsi dYepe3
OpOrpaMHU  KOJ, 3JaTHUW JI0 aBTOMAaTUYHOTO BHUKOHAHHS Ta IHTEpIpeTarii
KOMIT IOTEpHUMHU CUCTEMaMH B paMKax JeleHTpanizoBaHoi Mmepexi [nrepuer [118, c.
91]. Lle#t TepmiH BimoOpakae IHHOBAIIMHMM MiAXIT A0 YKJIAJAEHHS Ta BUKOHAHHS
yroj, JI¢ YMOBH KOHTPAKTY KOJYIOTHCS Yy BHTJIS/I aJTOPUTMIB, IO 3a0€3MeUyOTh
iXHIO camopeaii3aiio 0e3 HEOOXIAHOCTI 3allydeHHs IOCEpPEAHUKIB, TaKUX SK
TpaUIIiH] IOPUIUYHI IHCTUTYIIII.

3 moryAny TEXHIYHOrO MiIXOY, CMAapT-KOHTPAKT SIBJIE€ COOOI0 MPOrpaMHHIA
KOJ, 3JaTHH aBTOHOMHO pEasli30BYBaTH IONEPEAHbO BU3HAYEHI [li y BUIAJKY
HACTaHHS TMEBHUX YMOB abo moxiil. Takuih kox 3ale3neuye MOKIHMBICTh
aBTOMAaTH3allli BUKOHAHHS JOTOBIPHHUX 3000B’S13aHb MK CTOPOHAMHM ITPaBOBIIHOCHH.
MOXITMBHM KOPOTKOCTPOKOBUM BapiaHTOM 3aCTOCYBaHHS CMapT-KOHTPAKTIB €
30epexeHHs] IOPUAMYHOTO JOTOBOPY B TpaAuIlidHINA (TeKcTOBiM) Qopmi, ame 3

aBTOMaTI/I3aHi€IO IICBHUX Illﬁ 3a JJOIIOMOI'OI0 CMAapT-KOHTPAKTY.
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CMapT-KOHTpakT — I OaraTo3HayHe TMOHSTTS, SIKE MO-pI3HOMY TPaKTYIOTh

fopucTy Ta (axiBii 3 1HPOPMALIMHUX TEXHOJOTIH. [ IOPUCTIB «KOHTPAKT» — II€
paBOBUH OOOB’SI30K, TOJI SK MPOTPaMICTH PO3MIISAAIOTE CMApT-KOHTPAKT SIK
dbparMeHT KOy, 110 BHUKOHYE 3amporpaMoBaHi J1i 3a MEeBHUX YMOB. ICHYIOTH 1Bi
OCHOBHI MOJIEJII: CMAapT-IOPUNYHI KOHTPAKTH, 5Kl € JEraIbHUMH YTroJaMu, YaCTKOBO
peani3oBaHUMH Yy MPOrPAMHOMY KOJi, Ta KOJ CMapT-KOHTPAKTIB, 110 BUKOHYETHCS
aBTOMAaTHYHO, HaWJacTile B CHCTEeMaxX OJIOKUEeHH, ajie He Mae€ OO0OB’SI3KOBO
opuandHoi cwi. He3Bakaroum Ha BIAMIHHOCTI, MDK IIHMH IIIXOJaMH ICHYE
3B’SI30K: CMAPT-IOPUANYHI KOHTPAKTH YaCTO MICTATH ¥ c0o01 (hparMeHTH MPOrpaMHOTO
KOOy, TOOTO KOJ CMapT-KOHTPAaKTYy € TEXHIYHOIO OCHOBOIO [JIi BUKOHAHHS
IOPUIUYHOI JIOMOBJICHOCTI. AJle HE KOXXEH KOJI CMAapT-KOHTPAKTy € IOPUIUYHO
3HAYUMHM KOHTPAKTOM.

Opne 3 HaliBAAMIIIMX y3arajJbHEHUX BU3HAUEHB 3ampornonyBanu Kiak, bakmi ta
Bpeiin: cMapT-KOHTpaKT — 116 aBTOMaTHU30BaHa 1 Taka, 10 MiAJsATe BUKOHAHHIO YTO/a,
sgKa MOXKe OyTH pealli3oBaHa KOMII'IOTEpOM abo0 depe3 pUIUYHY CUily, ado uepes
3axuileHe nmporpaMHe BUKoHaHHs [251]. Ha Hamry mymKy, BUKOpHCTaHHS (OpPMYIH
«aBTOMATH30BaHa 1 Taka, MO IMI/JIATa€ BUKOHAHHIO yTOa» CTBOPIOE METOOJIOTIUHY
HEYITKICTh: TOEJIHAHHS TOHATH «Yrojla» Ta «aBTOMATH30BaHICTB» HE PO3KPUBAE
cnenuiku cMapT-KOHTPAKTIB, K1 BIAPI3HIIOTHCA Bl KJIACUYHUX JOTOBOPIB TUM, IO
iX BHUKOHAHHS 3a0€3MeUye€ThCs] TEXHIYHUM, a HE JIMIIE IOPUAMYHUM MEXaHI3MOM.
Taka KOHCTpPYKIIiS BUMAarae yTOUHEeHHsI, aJl>Ke y IPaBOBIN HAYIll «yrojia» TPpaJuLiiHO
nependayae BOJICBUSBIEHHS CTOPIH 1 MOMJIMBICTH 1 CYJOBOIO 3aXHCTy, TOII SIK
CMapT-KOHTPAKT 371e0UIbIIOro (PYHKIIOHYE SK MTPOTrpaMHUN KOJ, IO BHUKOHYE
Harnepea BU3HaYeH1 IHCTPYKILi.

JlonaTkoBOI0O MPOOJIEMOIO € MOJBIMHICTh Y BU3HAUYECHHI MEXAHI3MIB peaizallii:
«4aepe3 IpUINYHY CHITy, ad0 Yepe3 3axuIleHe mporpaMHe BUkoHaHHs . [lo cyTi, 1e
BiI0Opakae HEBUPINICHE MHUTAHHS MPaBOBOI MPUPOJIU CMAPT-KOHTPAKTY: YU € BiH
JUIIE PI3HOBUIOM MPABOYMHY, Y4 ABTOHOMHUM TEXHIYHUM IHCTPYMEHTOM, 1110 MOXKE
ICHyBaTH 11032 TPaBOBMM TMoOJieM. Y 3alporoHOBaHii AediHilii I8 auiaema
PO3B’S3Y€ThCS TIOBEPXOBO, aJKE BOHA HAMArae€TbCs OJIHOYACHO OXOMUTH OOMBI

IJIOIIMHM, aJI€ HE MOSICHIOE, SIK caMe B110YBA€ThCS CITIBBITHOIIEHHS MK HUMU.
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Kpim TOro, BU3HaueHHS HAJIMIPHO AKIIEHTY€ Ha «3aXUIICHOMY MPOTPAMHOMY

BUKOHAHHI», 3aJUIIAI0YX 11032 YBarok MUTaHHS JOBIPH O CEPEIOBUINA, Y SKOMY
(GYHKIIOHYE CMapT-KOHTPAKT, @ TAKOXX PU3MKHU, MOB’A3aHI 3 TEXHIYHUMH 300iMH,
MMOMUJIKAMU Y KOJI1 UM HEOOPOCOBICHUMHU JisIMH PO3pOOHUKIB. TOOTO BOHO CTBOPIOE
UTI03110  a0COJIIOTHOI  HAJIMHOCTI, TOAl $K MPAaKTHKa OJIOKYEHH-TEXHOJOT1H
JEMOHCTpY€ TpOTHIIekKHE. BTiM, ciif mam’stati, M0 cCMapT-KOHTPAKT HE 3aBXKIH €
«KOHTPAKTOM» Y IOPUIUYHOMY CEHCI, 1 HE 3aBXKIU «PO3YMHHUID» y TeXHIUHOMY. Tomy
JUTSl YHUKHEHHS TUTYTaHWHU BKITUBO YITKO PO3PI3HATH IOPUIANYHUN 3MICT 1 TEXHIYHY
peaiizartito [268, p. 3-5].

B Oyab-sikomy BHMaAKy, MOHSTTS «CMapT-KOHTPAKT» OXOIUTIOE SIK TEXHIYHU,
Tak 1 opuaudHUi acniekTtu. [lig «smart contracty po3yMie€Tbesi MpPOrpaMHUN KO,
SKUW 3a0e3rmeuye aBTOMAaTH3AIlll0 BUKOHAHHS yMOB JOToBOpYy, a mija «legal smart
contract» — ymoBu J10roBOpYy, chOpMYJIbOBaHI Ta aBTOMATU30BaHI 3a JOMOMOTOIO
uporo xkoxy [71, c. 151].

CMapT-KOHTpakTd BigoOpaxaroTh CydacHl TeHAEHIT wudposizauii Ta
3a0€3MeuyoTh €PEKTUBHUN THCTPYMEHT JJI peai3allii roCroAapChbKux, PiHaHCOBUX
1 eKOHOMIYHUX BIJHOCHMH Yy BIpTyaJlbHOMYy TipocTopi. He3miHIOBaHICTh CMapT-
KOHTPAKTy BUCTYIA€ MOr0 MEPEeBaror, OCKIJIbKA YHEMOXIIMBIIIOE BIUIUB JIFOJICHKOTO
(akTopy, OAHAK BOJHOYAC € HEJOJIIKOM, YCKIIAAHIOIOUYH YKJIaJaHHS JOJATKOBUX YIOA
y BUIIQJIKy 3MIHM OOCTaBMH. 3 OTJISily Ha aHaji3 BJIACTHBOCTEW CMapT-I0TOBOPY Ta
HOro MpakTUYHOTO 3aCTOCYBAHHSI, MOKHA CTBEP/XKYBATH, 110 HOT0 (PYHKI[IOHYBaHHS
MOJKJIMBE JIMIIE B CIEUU(PIYHOMY CEPEJOBHILI 32 YMOBH IPSIMOTO i HEOOMEKEHOTO
JOCTYIy BUKOHYBAHOTO MPOTPAMHOT0 KOAY 0 00’ €KTiB KOHTpakTy. Lle mpu3BoauTh
70 1HTerpamifiHux npodsieM, 30KpeMa, SKII0 MPEAMETOM CMapT-KOHTPAaKTy €
HEPYXOMICTb, 1[0 BUMArae HOTapiaJIbHOrO €JIEKTPOHHOTO IMOCBIIYEHHS Ta PeECTpaLii
B uuppoBomy mpocropi. Hapaszi B VYkpaiHi HasBHa iHTerpaiiiiHa mnpooiema,
3yMOBJIEHA  BIJICYTHICTIO Ta 3aKOHOJIABUOI0  HEBH3HAYCHICTIO  MEXaHI3MIB
€JIEKTPOHHOT'0 HOTaplajJbHOTO MOCBIIUEHHS W peecTpairii Takux gorosopis [203, c.
288].

Posrnsinatoun  mpakTUYHE 3acCTOCYBaHHS CMapT-KOHTPAKTIB Y KOHTEKCTI

HaOyTTS, HAIPUKIIaJ, TIpaBa MPUBATHOI BIACHOCTI, BAPTO 3BEPHYTH YyBary K Ha ixHi
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MO3UTHBHI CTOPOHHU, TaK 1 Ha IMOTEHIIHHI HeAosiku. OJHIEI0 3 KIOUYOBUX cdep

BUKOPHUCTAHHSA CMapT-KOHTPAKTiB € HAaOyTTS SK peaJbHOro, TaK 1 BipTyaJbHOTO
Maiina. IXHi mepeBaru MNOpIBHSAHO 3 TpPAAMUIMHMMU JIOrOBOPaMU BKJIIOYAIOTH
BIJICYTHICTh MOCEPETHUKIB, aBTOMATUYHE BUKOHAHHS YTOJI, YITKY perjlaMeHTaIlllo0 Ta
IHTEPHPETALII0 YMOB, a TAKOK HEMOXKJIMBICTh BTPYYaHHS B 3a37aJI€T1b BU3HAYEHUIN
KOJ. [1eanbHO cMapT-KOHTPAKTH 3[aTHI HE JIMUIIE 3MEHIIUTH BUTPATH HA YKJIAJaHHS
MIPAaBOYMHIB 1 MPOBEICHHS TpPaH3aKUid, a i 3HU3UTU KUIBKICTH CYJOBHX CIIOpIB.
Pazom i3 TuM, 3HaUYHA YacTHHA MepeBar CMapT-KOHTPAKTIB MOXKE TPAKTyBaTHUCS SK
iXHI HEJONIKH. 30Kpema, OJHIEI0 3 TOJOBHUX MPOOJIEM BBAXKAETHCA CKIAIHICTD
KOJYBaHHSI IIMPOKOTO CIIEKTpa JIOMOBJIICHOCTEH MIDK CTOPOHAMH, OCKIJIBKH BOHHU
yacTo 0a3yroThCsd Ha aOCTpAaKTHMX TMOHATTAX, TaKUX SIK «3aKOHHICTBY,
«CTIPABEJIUBICTEY, «PO3YMHHM CTPOK» UM <«3aXHUCT CJIA0UIOi CTOPOHW», SIKI HE
BIIUCYIOTbCSI B JIOTIKY IdpoBoro ¢opmary. I[HIIMM 3HAYHUM HEAOJIKOM €
3QJIEKHICTh CMAapT-KOHTPAKTIB Bl pEaIbHOro0 CBITYy Ta HEOOXIAHICTH I1HTErparii
30BHIIIHIX AaHuX. g oTpumanHs iHopmalii, mo mnepedyBae Mmo3a MeXaMH
OJIOKUEHHY 4YM pO3MOAUICHOIO PEECTPY, CMAPT-KOHTPAKTH 3BEPTAIOTHCS 0
CHeIiajgi3oBaHuX CcepBiciB — opakyniB. [{i mporpamm 3a0e3medyioTh 3B’SI30K
ppoBOro cepeoBUIa 3 PEaJbHICTIO, HAJAalYM CMapT-KOHTpPaKTaM HeoOXiIHi
BX1H1 JaH1 1 BUKoHaHHs. OTHAK 3aTyueHHs OpakyJIiB rnepeadadae yqactb TPEThOi
CTOPOHH, IO CYNPOBOIKYEThCS PU3UKAMU, 30KpEMa CYMHIBHOIO JOCTOBIPHICTIO
OTPUMAHUX JaHUX. 3IIOBMUCHUKH MOXYTh aTaKyBaTH OpPaKyJl, 3MIHIOIOYU HOTO KOJ,
abo iHdopwmalrisa, 10 HAAXOAUTH JO HBOrO, MOXE OYyTH MiIpoOJieHa Yd 3MiHEHA.
VYHacoigok TakMx ~ MaHINYJSAMid  CMapT-KOHTPAKT MOKE  BHKOPHUCTOBYBATU
HEJIOCTOBIPHI JIaH1, 1[0 MPU3BOJUTH JI0 HECIIPABEIJIMBOTO BUKOHAHHS YTOJIH.
briokueitH-opakynu  SBASIOTH  COOOI0  ANTOPUTMIYHI  MEXaHI3MH,  SIKi
3a0e3neuy0Th Nepeady JaHuX MK CMapT-KOHTPAKTAMH Ta 30BHIIIHIMH JIKEPETaAMU
iH(bOpMarlii, Mo 3HAXOMATHCS M03a MEKAMH MEPEeXi, J1e I1I KOHTPAKTH PO3TOPHYTI.
TexHomoris oOpakyJiB 3HaWIIa HIMPOKE 3aCTOCYBaHHS B JICIICHTPATI30BaHUX
nonatkax (dApps), 30kpema B TaKuX ramyssix, sk fereHTpanizobani pinancu (DeFi),
irpoBi miarpopmu 3  iHTerpaimiero Onokyeitny (GameFi), cTpaxyBaHHS,

HemarepiasibHl TokeHH (NFT) Tta inmn. HalGinbmuM mnocTadyaJbHHUKOM TOCIYT Yy
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chepi OnokueitH-opakyniB € Chainlink. BogHouac y 1boMy CErMeHTI aKTHBHY

JSUTBHICTD 31MCHIOIOTh TaKOXK Taki mpoekTH, sk Band Protocol, Berry Data, Kylin
Protocol, DIA Ta inmmi [234].

ABTOMATUYHICTh BHKOHAHHS CMapT-KOHTPAKTIB TaKOXX CTBOPIOE IIEBHI
YCKJIAQAHEHHS. Y CUTYyalisX, KOJM 00’ €KTUBHI 0OCTaBUHHM BUMArarTh MPU3yIUHEHHS
9H 3MIHU YMOB, KOJ CMapT-KOHTPAKTy HE MiAJsrae KOPUTYBAaHHIO, @ 1OT0 BUKOHAHHS
HEe MOXe OyTH 3ynuHeHe. [[01aTkoBl npo0ieMH MOXYTh BUHUKATH Yepe3 HASIBHICTh
MMOMUJIOK y MPOTPaMHOMY KOJIi Yd TIpH BBeNIEHHI naHuX. OCKUTBKH CMapT-KOHTPAKT
HE JIONyCKAa€ 3MiH, IIOCTa€ MHUTAHHS BIAMOBIAAIBHOCTI 3a Takli IOMUJIIKH: YU
HECTUMYTh ii CTOPOHHM YTOAH, PO3POOHUK MPOrpamu, Yu XTOCh iHIMHK. Ha BiamiHy
BiJl TPAJIUIIHHUX JOTOBOPIB, CMAPT-KOHTPAKTH XapaKTEPU3YIOThCS Maii’ke MOBHOIO
BiJICyTHICTIO THYuKOCTi. [Ilo/10 HaOyTTs mpaBa BIaCHOCTI HA HEPYXOME MaHO 4yepes
CMapT-KOHTPAaKTH, BapTO BpPaxOBYBaTH 3aJy4CHHS HOTapiyciB Ta JEp:KaBHUX
peectpaTopiB. Y 1IbOMY KOHTEKCTI CMapT-KOHTPAKTH MOXYTb SK CIPOILyBaTH
MPOILIEC, TaK 1 CTBOPIOBATH mepemmkoau. Hanpukiazn, y AoroBopax KymiBIi-IPOJaxy
HEPYXOMOCTI CMapT-KOHTPAKT MOXKE IMOJIETIIUTH BHUKOHAHHS YTOAM: SIKIO MICIs
mepepeecTpaii mpaBa BIACHOCTI HA TMOKYIIS TOW HE CIUIa4y€ KOIITH B
YCTAaHOBJICHUM CTPOK, MPABO BJIACHOCTI aBTOMATUYHO MOBEPTAETHCS MPOAABIEBI 0e3
JIOJaTKOBOTO  3BEpHEHHS 1O peecTpaTopiB. BonHouac 11 edeKTUBHOIO
BUKOPUCTAHHS CMapT-KOHTPAKTIB y TaKUX IMPAaBOYMHAX HEOOXIHO BHUPIMIUTU
nuTaHHs ydacti (abo i BIJACYTHOCTI) HOTapiyciB Ta 3a0€3MEeUnuTH JIePKABHY
HOIATPUMKY B TE€pPEBEICHH1 JEpPKAaBHUX PEECTPIB HA TEXHOJIOTII0 ONMok4yedH [[luB.:
131, c. 103].

Sx OGaunmmo, HOTapiaJibHE IOCBIIYEHHS Ta BIANOBIJHA peEecTpalis CcMapT-
KOHTPAaKTIB y Cy4acHOMY ULM(POBOMY CEpEIOBUIIl 3aJUIIAIOTHCA HEIOCTAaTHHO
BPETYJIbOBAHUMHU ACMEKTAMH MPABOBOTO TOJS, IO CTBOPIOE 3HAYHI MEPEIIKOAN st
ix edeKTUBHOrO BHKOpHCTaHHS B YKpaini. He3Bakaroun Ha MOTEHIial CMapT-
KOHTPAKTIB SIK 1HHOBAI[IMHOTO 1HCTPYMEHTY i 3a0e3leueHHs Mpo30pux 1
aBTOMATU30BAHMX MPABOBIIHOCHH, BIJICYTHICTh YITKOT'O 3aKOHOJIAaBUOTO MEXaHI3MY
€JIEKTPOHHOTO HOTapiaJIbHOTO TMOCBITYEHHS Ta IHTErpaIlii 3 CUCTEeMaMH peecTparrii

MPU3BOJINTE J0 IHTErpaliiHUX TTPo0JIeM, 0COOIMBO B KOHTEKCTI 00 €KTIB, TaKUX SK
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HEPYXOMICTh, JI¢ BHUMAaraerbcs oOdiliiiHe MiATBEpHKEHHS TpaBounHIB. Llg

HEBU3HAYCHICTh YCKJIAHIOE MPAKTUYHE 3aCTOCYBAHHS CMapT-KOHTPAKTIB, OCKITbKU
HOTapiyc, sIK Cy0’€KT, YIOBHOB)XCHHH HAJaBaTH IOPUIUYHY CHITY JTOKYMEHTaM,
CTUKAETHCS 3 OOMEXXEHHSIMU Yepe3 BIJICYTHICTh YHI(DIKOBAHUX TEXHIUYHHUX 1 MPABOBUX
CTaHAapTIB sl poboTH B mu@poBoMy mpoctopl. KpiM TOro, craryc HoTapiaiabHO
MIOCBITYEHOT0 CMapT-KOHTPAKTy $K JO0Ka3y B KPUMIHAJIBHOMY IIPOBAJIKEHHI
BUKJIMKAa€ CYMHIBM 4Y€pe3 MOTEHLINHY BIACYTHICTh 3arajJlbHONPUUHATHX HPOLIETYp
BepuGiKaIlii eJICeKTPOHHUX JTOKYMEHTIB, IO MOXE MiJJaBaTH iX CYMHIBY II0OJIO
JIOCTOBIPHOCTI Ta HUIICHOCTI B CyJoBOMY mpoiieci. [ns mojgonanHsa 1ux mnpodiem
HEOOX1THO PO3pOOMTH HOPMATHBHO-TIPAaBOBY 0a3y, ska O BH3HAYaja TOPSJIOK
€JIEKTPOHHOI'0 HOTaplaJbHOI0 IMOCBIAYCHHS, 3a0e3IeuyBajia CyMICHICTb 3 ICHYFOUMMHU
pEECTpallifHUMU CHUCTEMaMHM Ta BCTAHOBJIOBaJa KpUTEpli BHU3HAHHSA TaKUX
JIOKYMEHTIB JIOKa3aMu, 1110 BiJIMOBI1Aat0Th BUMoraM KpumiHaibHOT0 mpoliecyaqibHOro
KOJEKCY YKpaiHu, TUM CaMHUM CIpHUSAIOYM 1HTerpauii HU(pPOBUX TEXHOJOTINA Y
MIPaBOOXOPOHHY MPAKTHKY Ta MIJBUILIYIOYH PIBEHb TOBIPH 0 CMapT-KOHTPAKTIB Y
IOpUINYHIN cdepi.

Takum dYWMHOM, TIONANBIINK PO3BUTOK IUGPOBUX (HOPM HOTAPIAIBHOTO
MOCBIYCHHS, 30KpeMa B KOHTEKCTI CMapT-KOHTPAKTIB, MOTpedye He JHIIe
TEXHIYHOTO i1 HOpPMATUBHOIO YAOCKOHAJIEHHS, a i MNIMOIIOro NEepeoCMUCIIEHHS CaMol
OPUPOAM HOTAplaIbHOTO aKTy fAK HOCIA MyOJiYyHOI JOCTOBIPHOCTI. AJKe
€(eKTUBHICTh €IEKTPOHHUX HOTapialbHUX /1 MOBUHHA IPYHTYBATUCS HA TUX CAMHUX
OPUHIMIAX FOPUIAYHOT BU3HAYEHOCTI, aBTEHTUYHOCTI Ta BUKIIOYHOCTI (akTy, 110
TPaJMILINHO XapaKTepU3ylOTh KIACUYHUI HOTapiaJibHUM JOKYMEHT. Y LbOMY
KOHTEKCT1 BaXJIMBO 3BEPHYTHUCS JO aHajily 3MICTy Ta OOIPYHTOBAHOCTI
HOTap1aJIbHOT'O aKTY SIK MPOLECYabHOI (DOPMU MIATBEPKEHHS FOPUIUYHO 3HAUMMUX
¢dakTiB, 10 Mae BUPIIIATbLHE 3HAYEHHS 1JI 3a0€3MeUeHHS] CTa0lIbHOCTI IUBLILHOTO
Ta KPUMIHAJILHOTO 00Iry JI0Kas3iB.

OOGrpyHTOBaHICTh HOTApiaJIbHOTO aKTy ToJIIrae He Jmmie B odimiiiHoOMy
MIATBEP/PKEHHI TEBHOTO IOPUAUYHOrO (hakTy, aje i y BUKIIOYEHHI MOKIMBOCTI
ICHyBaHHA 1HIIUX (DAKTIB, AKI HE MOXKYTb CHIBICHYBaTH OJHOYACHO, IO CIIPHUSIE

3a0€3MEUCHHI0  TMPAaBOBOi  BHU3HAYEHOCTI  IMOJI0 KOHKPETHUX  OOCTaBUH 1
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npaBoBiHOCHH. Hampukian, HoTapiaabHO MocBiqdeHnl (HakT nepedyBaHHs 0coOU B

NEBHOMY MICI[I BHUKJIIOYAE i OJIHOYACHY MPHUCYTHICTh B IHIIOMY, a MOCBIIYEHHS
IpaBa BJIACHOCTI Ha MaiHO OAHIET ocoOu (a00 KUIBKOX y pa3l CHUIbHOI BIACHOCTI)
YHEMOXJIMBIIIOE BU3HAHHS IHIIMX BJIACHHMKIB I1bOro MaiHa. Takuil edekT
JOCSTaeThbCs Yepe3 JOTPUMaHHS CIEHU(PIYHUX BUMOT HOTApPIaJbHOTO IMPOBAIKEHHS,
AKl CTOCYIOThCS HE JIMIIE TMOJAaHUX JOKYMEHTIB, a ¥ iX (ikcamii B maTepiaiax
HOTapiajabHOI CIpaBy MICs BUKOHAHHS HoTapiaibHOI 11i. BiamosigHo no Ilopsiaky
BUYMHEHHS HOTapialbHUX Aiil, JOKYMEHTH MOXXYTb a00 MOJy4daTHCS IO TMPUMIPHHUKA
IPaBOYMHY YW CBIJOITBA, IO 30€piraeThcsi B apxiBi HoTapiyca (. 3 ri1. 7 po3a. 1
[Topsiaky), abo X opuTiHAIM MOBEPTAIOTHCS 3asBHUKAM, a B HOTapiyca 3aJI1IIaloThCs
Korii uu BUTATH 3 HUX (1. 4 1. 7 po3n. 1 Ilopsaaky) [169]. Boanouac Ilopsimox
MICTUTD JIMIIE MPUKIATU JTOKYMEHTIB, OPUTIHAIN SIKUX TOBEPTAIOThCS (HApPUKIA,
CBIJIOLITBA TMPO HAPOIKEHHS, ILI0O0, CMEPTh, YCTAHOBYl JIOKYMEHTH), ajie¢ He
BU3HAYA€ YITKUX MIACTaB ISl 3aCTOCYBaHHS MpaBWJ 30€pEKEHHS UM TOBEPHEHHS
nokyMeHTiB. Il HoOpmMaTMBHa HEBHU3HAUYEHICTh CTBOPIOE TEPEAYMOBH IS
BUHUKHEHHS CYyJIOBUX CIOpIB, YCKJIQJHIOIOYH MPaBO3aCTOCYBaHHS Ta 3HIKYIOUH
e(eKTHUBHICTh HOTaPiaAJIbHOI JISTTLHOCTI B 3a0€3MeUeHHI MPaBOBOi BU3HAYEHOCTI [ 7, C.
97].

Po3mexxyBaHHS JOKyMEHTIB, SIKI HEOOXimHO 30epiraTé B  Marepiajax
HOTapiaJlbHO1 CMpaBU, 1 TUX, IO TOBEPTAIOTHCS 3alHTEPECOBAHUM oOco0aM 13
3AUIMIICHHSIM y HOTaplyca IiXHIX Kkomid (¢oTtokomiit), Mae 3aiiicHIOBaTHCS 3
ypaxyBaHHSM TOTO, YA BTPAyalOTh BOHH IOPUAMYHY YHHHICTH i MPABOBE 3HAYCHHS
miciss BUKOHAHHSA HoTapialibHOi aii.  JIoOKyMeHTH, $Ki BTpaydarTh IPABOBY
3HAYyLIICTh, MTOBUHHI BUJIY4YaTUCA 3 IPABOBOrO O0ITry Ta 30epiraTucs B HOTapialbHUX
crpaBax. Hampukmaa, micis BuAadl CBIAONTBA MPO MPABO HA CHAIIUHY, IO
MIITBEP/KYE TMEpexiJ MpaBa BJIACHOCTI Ha CIHAJKOBE MailHO J0 CHAJKOEMIIS,
JOKYMEHTH, SIKI MOCBIAYyBaJd MpPaBO BJIACHOCTI CHAAKOJABIS, BTPAavyarOTh CBOE
3Ha4YeHHS. MOXIIMBO, JJiS 3amo0iraHHs TPaBOBIA HEBU3HAYEHOCTI, CHPUYMHEHIN
iXHIM MOXIJIMBHM TOJAJBIIUM BUKOPUCTAHHSIM, OPHIIHAIM TaKUX JOKYMEHTIB
HEOOX1JTHO BHJIyYaTH y 3alHTEPECOBaHUX OCI0 1 30epiraTu B HOTapilajbHIN CIpaBl sK

JI0Ka3 0OTPYHTOBAHOCT1 HOTapiaJIbHOTO akTy. HaToMicTh TOKyMEHTH, 1110 30€piraroTh
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YUHHICTH 1 IIpaBOBY Bary Aajad IIOJaJIbIOIHUX HpaBOBi,ZIHOCI/IH, MarOThb ITOBCPTATUCA

3aiHTepecoBaHMM ocoOaM. Hampukiaa, cBimoOITBa MpPO HAPOKEHHS YH CMEPTh
MOXYTh HEOJHOPA30BO BHKOPUCTOBYBATUCS [IJISl MMIATBEP/DKCHHS BiJIMOBIIHUX
IOpUINYHUX (PAKTIB y PI3HUX MPABOBUX BIAHOCHMHAX ab00 MPOBAIHKEHHAX. Takum
YMHOM, BHMHHMKae NOTpeda B 3aKOHOAABUOMY 3aKpIIUIEHHI YITKUX MIACTaB s
BWJIyYEHHS  HOTaplyCOM  OpHIIHAJIIB  JOKYMEHTIB  a00 iX  ITOBEpHEHHS
3alHTEPECOBAHMM 0co0aMm, MmO 3a0e3MeYnuTH MPaBOBY BHU3HAYCHICTH 1 HaJEXKHE
BUKOHAHHS HOTapialbHUX QyHKIIH [7, c. 98].

CydacHuil CcTaH BUKOPUCTAHHS HOTaplaIbHO TOCBITYEHUX JIOKYMEHTIB ¥y
KPUMIHAJILHOMY TIpolieci YKpaiHU XapaKTepU3YEThCS MOCTYMOBUM MEPEXOIOM BIJ
TpaguIlIMHOrO (POPMaIbHO-TOKA30BOTO MIAX0ay 10 (yHKIIIOHAIHHO-TAapAHTIHHOTO
pO3yMiHHS J10Ka3iB. HoTapiaabHi JOKYMEHTH, 3aBASKH CBOIM IOPUIWYHIA IPUPOJIL Ta
BHCOKOMY CTYIIEHIO JIOCTOBIPHOCTI, TOCTYNOBO IHTETPYIOThCSA Yy MpOLECyaTbHUN
MeXaHi3M 3a0e3MnedyeHHs JI0Ka3iB K ocobiuBa (popMa MiATBEPAKEHHS (PaAKTIB, IO
MalOTh [PABOBE 3HAYEHHA. IXHA J0Ka3oBa cuia 0asyeTbcs HE JIMIIE HA
MpoLIeCyaJbHUX IMpUOUCaX, a W Ha Npe3yMIUli JOBIpM [0 HOTapiyca sK
YIOBHOBAXEHOI 0CcOOM, IO Ji€ BiJ IMEHI JEP’KaBW Ta 3 JOTPUMAHHSM MPHUHITUIIIB
3aKOHHOCTI, HEYNEPEIKEHOCT] i 00’ €EKTUBHOCTI.

Pa3oMm 13 TMM, cydacHa mpaBO3acTOCOBHA MPAKTUKA CBIIYUTH MPO HEIOCTATHIO
npoliecyaibHy BH3HAYEHICTh CTaTyCy HOTapiajbHO TIOCBIIYEHUX JIOKYMEHTIB Y
KPUMIHAJIbHOMY TMPOB/KEHHI. Y YWUHHOMY KPUMIHAJIBHOMY MPOLECyaTbHOMY
3aKOHOJIaBCTB1 BIJICYTHI CI€lliaJibHI HOPMH, K1 O MPSMO perjJaMeHTyBalIu MOPSIOK
iX omepXaHHsS, TOJAaHHS Ta OI[IHIOBAHHS, IO CTBOPIOE PH3UKH HEOJHAKOBOT
IHTeprnpeTalii CyJAOBOIO MPAKTUKOIO. Y OUIBIIOCTI BUNAAKIB TaKi JTOKYMEHTH
PO3TISAAIOTECS CylaMU SIK TMHCHMOBI JOKa3W, OJHAK 0€3 HaJeKHOTO BpaxyBaHHS
O0COOJIMBOCTEM MPOUEAYpPU iX CTBOPEHHS, CTYyNEHs MEPEBIPKU JTOCTOBIPHOCTI
iH(popMarlii Ta TpolecyalbHOr0 3HaueHHs HoTapianbHOi (opmu. lle Bkasye Ha
notpe0y BIOCKOHAJIEHHS MIAXOJIB 70 KBamidikaiii HOTapiaJbHUX aKTIB y CHUCTEMI
KPUMIHAJIBHO-TIPOIIECYaIbHOIO JOKa3yBaHHs, 3 ypaxyBaHHSAM HasBHUX MPOTaJliH

3aKOHOJIaBCTBA Ta HENOJNIKIB MPOEKTY 3akoHy YkpaiHu «I[Ipo BHeceHHs 3MiH 10
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NEeSIKUX 3aKOHOJABUYUX aKTIB YKpaiHW I0oJ0 3a0e3MeueHHs J0Ka3iB HOTapiycoM»)

[182].

BaxnuBoro 3HaueHHss HaOyBae TakoX mpouec udposizalii HoTapialbHOI
TiSUTbHOCTI. BripoBasKeHHsI €IEeKTPOHHUX HOTapladbHUX AKTIB, EAMHUX €JIEKTPOHHUX
PEECTPIB Ta BUKOPUCTAHHS KBaJII(PIKOBAHOI'O E€JIEKTPOHHOIO MIAMKCY PO3MIMPIOE
MOXJIMBOCTI JIOKa3yBaHHS y KpHUMIH&JIbHOMY Inpoueci. EJeKTpoHHI IOKyMEHTH
MOiABUIIYIOTh €(PEeKTHBHICTH 30MpaHHA JIOKa3iB, a TaKOX TapaHTylOTh iX
ABTEHTUYHICTh, HE3MIHHICTh 1 IPOCTEKYBAHICTh Y muppoBOMy cepenonuiii. [lopsiy
13 1mM, UudpoBizamis HE TIOBMHHA  HIBEIIOBATH  TPAAUWIlIAHI  rapaHTii
KOH(]IACHIIIMHOCT1 HOTapiaJbHUX i, OCKUIBKH caMe BOHHU 3a0e3Meuyr0Th JI0BIpY 10
HOTapianbHOI popMu Ta 30epekeHHS OajaHCy MDK MpaBaMHU OCOOU W iHTepecaMu
paBoCy .

[lepcnekTUBM PO3BUTKY TMOJATalOTh Yy (QOpPMYyBaHHI IUIICHOI KOHUEMII]
MPOLIECYaJIbHOTO CTaTyCy TaKUX JOKYMEHTIB, 3aKpIiIUIEHHI iX y CHCTEMI JIKepel
JI0OKa3iB, a TaKOX y PO3LIMPEHHI chepu iXHbOIO 3aCTOCYBAHHS Yepe3 EJICKTPOHHI
dbopMu HOTapialbHUX Hi. Y pe3yapTari HOTapiaibHO MOCBIIYEHI JAOKYMEHTH
MOXXYTh CTaTH HE JHIIEC IHCTPYMEHTOM ITATBEP/DKEHHS MpPaBOBUX (akTiB, a U
BOXJIMBUM  €JIEMEHTOM CHCTEMH TapaHTiil 3aKOHHOCTI, JOCTOBIPHOCTI Ta

CTaOUIBHOCTI JJOKA30BOT0 MPOIIECY B yMOBax MU(POBOi TpaHChOopMaIlii mpaBoCyisl.

3.2. IlpouecyajbHO-IPaBOBi rapaHTii BHUKOPHCTAHHS HOTapiaJbHO

NMOCBIIYEeHMX JOKYMEHTIB Y KPUMIHAJIbHOMY NPOBAa/’KeHHI

VY cyyacHiil cucTeMi KpPUMIHAJIBHOTO MPOLECY JOKAa3yBaHHS Ba)JIMBE MICLIE
3aiiMa€e HaJIe)KHE BUKOPUCTAHHS JOKYMEHTAJIbHUX JUKepes 1H(opmanli, 30KkpeMa
HOTapiaJIbHO TOCBIJYEHHX JOKYMEHTIB. Taki JIOKYMEHTM MarTh MIABUIICHY
IOPUANYHY JOCTOBIPHICTH 1 MOXYTh OYTH BHUKOPHCTaHI [JIsi BCTaHOBJICHHS
(GakTHYHMX OOCTaBMH CIIPaBU. IXHA PONb y CHiA4ill JiAIBHOCTI MPOSBISAETHCS HE
JuIie B HajgaHHI 00 €KTHBHOI J0Ka30BOi 1H(dopmalli, a ¥ y CTBOpPEHHI
IpOIECyaTbHUX TapaHTIM JOCTOBIPHOCTI, IO 3a0€3MEeUyIOThCSI CaMHUM MEXaHI3MOM

HOTaplabHOTO TIOCBIUEHHs. Po3risiq HOTapiallbHUX JOKYMEHTIB Y KOHTEKCTI
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JI0Ka30BO1 IIiiIJILHOCTi HOTp€6y€ 3BCPHCHHA OO0 IIOHATTA CHUCTCMH IIPOHCCYAJIbLHOI'O

J0Ka3yBaHHS, 110 OXOIUTIOE CYKYITHICTh B3a€MOIIOB’ I3aHUX €JIEMEHTIB, CIIPSIMOBAHIX
Ha (opmyBaHHS, NEPEBIPKY Ta OILIHKY JOKa3iB y KPUMIHAJIbHOMY MPOBAIKEHHI.
3acobu nokasyBaHH#, sk 3a3Hadae B.I1. 'MHpKO, CTaHOBIATH MaTepiaJibHy OCHOBY
MI3HaBaJbHOI AISUIBHOCTI CyIy, 3a0e3Meuyloud MepeBIpKY (PAKTUYHMX OOCTaBUH
cupaBu ¥ ¢opMyroun emrmipuyHy 0asy s cyjoBoro pimenHs [29, c. 99].
AHanoriyny no3uniro marpumye M.A. Iloropenpkuii, MIKpecaO0dd, 10 3aco0u
JIOKa3yBaHHs € MaTrepialbHUMHU HOCISIMHU 1H(MOpMaIlii, SKi MarTh NpOIeCcyaIbHy
dopMy Ta BIAMOBINAIOTH KPUTEPISIM HAIEKHOCTI, OMYCTUMOCTI M IOCTOBIPHOCTI,
3akpituieHuM  y - crattsax  86-87 KIIK  Vkpainm [Hdus.: 149]. VYV cucremi
IpOLIECYalbHOTO JOKa3yBaHHA HOTaplaJibHO TIOCBIIYEHI JOKYMEHTH 3aiiMaroTh
0ocoOJIMBE MicIle, /K€ TMOEAHYIOTh BJIACTUBOCTI OMIIIHHOrO JpKepena J0Ka3iB 1
KOH(D1IeHLIMHOro akTy. 3 0JIHOro OOKY, BOHM BOJIOJIIOTh MIJIBUILEHOIO JTI0Ka30BOIO
CUJIOKO 3aBJSIKU ITyOuIiuHIi nocToBipHOCTI (cT. 73 3akony Ykpainu «IIpo HOTapiaTy),
a 3 IHIIOro, MIJAMANa0Th MiJ A0 PEKUMY HOTapiaJibHOI TaeMHHUII (CT. 8 LBOro X
3akony). Taka nyamicTuyHa TMpuUpoAa 3YMOBIIOE HEOOXITHICTh  MOIIYKY
ONTUMAJILHOTO OalaHCcy MDK MyOJIYHMM IHTEPECOM Y PO3KPUTTI 3JIOUYMHIB 1
IPUBATHUM ITPABOM Ha 3aXHCT KOH(IACHINIITHOT iHpOopMaIIii.

Ha nymxy B. B. Kikinuyka, cucrema 3aco0iB JI0Ka3yBaHHS Y KPUMIHAJIBHOMY
mpoieci Moxe OyTH TpeACTaBI€Ha IMO-PI3HOMY 3aJIeKHO BT KpUTEPIiB
BUOKpEMJICHHSI 11 CKJIaJIOBUX. 30Kpema, 3a CnocoOOM JI0Ka3yBaHHS PO3PI3HSIOTH
3aco0u 30MpaHHs, MEePEBIPKUA Ta OI[IHKM JOKa3iB; 3a iX MPUPOAOI0 — MPOLECyalbHI
(cmimui, pO3NIYKOBI, HETJAcHI CHiaul Jii, 3aX0au 3a0e3MeUYeHHS KPUMIHAJIBLHOIO
MPOBAJKEHHSI, BUTPEOYBaHHSA JOKYMEHTIB TOII0), MHCJICHHEBI (aHAIITU4YHI [ii,
MOB’s3aHl 3 OCMMCJICHHSIM JI0Ka3iB, aHAJI30M CYJOBOi MPAaKTUKK) Ta 3MiIllaHi, 110
NoeAHy0Th obuaBa miaxoau. KpimM  Toro, 3alie)kHO BiJ  NPU3HAYEHHS
BUOKPEMIIIOIOTHCSI  3aCOOM-IHCTPYMEHTH  JOKa3yBaHHS Ta  3acoOu-criocoou
nokasyBaHHs [76, c. 69-70].

Takum ymHOM, 3aCO0M JOKa3yBaHHS CTAHOBIATH HE JIUIIE OKPEMI EJIIEMEHTH
npoliecyaibHOi JiSTIBHOCTI, CHOPSIMOBaHOI Ha 30MpaHHs, MEpPEBIPKY Ta OIIHKY

JI0OKa3iB, a W BUKOHYIOTh (DYHKI[I}0O CTPYKTYpPHHX KOMIIOHEHTIB OUIBII CKJIaJHOTO
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IMpaBOBOIo YTBOPCHHA — CHUCTCMHU IIPOLCCYAJIBHOI'O OOKAa3yBAHHA. ﬂKIHO 3aco0u

JIOKa3yBaHHS  BIAOOpaXarOTh  IHCTPYMEHTAJIBHO-TIPAKTUYHMM  OIK  JI0Ka30BOi
TISUTBHOCTI, TO CHCTEMa IMPOLECyalbHOTO JOKa3yBaHHsS pENpe3eHTye i IiTicHy
OprasizaiiiiHy ¥ MeTOJI0JIOTIYHYy MOJeNb. BoHa 1HTErpye BCl €I€MEHTH JOKa30BOI0
MPOIECYy — HOPMH, TIPUHIUIU, CyO €KTIB, 00 €KTH, MPOLEIYpPH Ta 3aCO0HU, B €JIUHY
JOTIYHY CTPYKTypy, IIO 3a0e3ledye BCTAHOBJICHHS OO €KTUBHOI ICTUHU Y
KpUMIHAIBHOMY MPOBa/KCHHI. TOMYy cHCTEMy MpOLECyalbHOTO JOKa3yBaHHS B
Hamrii poboTI MU PO3TIIAIAEMO K CYKYITHICTh B3a€EMOIOB’ I3aHUX HOPM, MIPUHITUIIIB,
cy0’ekTiB, 3aco0iB 1 mpoleayp, MepeadayeHnX KPUMIHAIBHUM IMPOIECyaJTbHUM
3aKOHO/IaBCTBOM (30kpema, riaBoro 4 KIIK Ykpainu), 1o perynoroTh AisUIbHICTH 13
30upaHHs, NEPEeBIPKU, OI[IHKM Ta BUKOPUCTAHHS JIOKa31B 3 METOI0 BCTAHOBIICHHS
00’€KTUBHOI ICTUHU Y KpUMIHAJILHOMY MPOBa)KEHH1, 3a0€3MeUeHHS ITpaB 1 3aKOHHHUX
IHTEpeciB MOro y4acHHMKIB, a TaKOX peaji3alili MPUHLUIY 3MarajibHOCTI,
0e3I0CepeIHOCT], BUIBHOI OLIHKM JIOKAa31B Ta HEJOMYCTUMOCTI HE3aKOHHO
OJIep>KaHUX JTOKA31B.

Y Mexax 1€l CUCTEMH HOTapiaJibHO TMOCBIAYEH1 JIOKYMEHTH HaOyBaroTh
MOJBIMHOTO 3HAYEHHA: 3 OAHOro OOKy, BOHH € pe3yJbTaTOM HpOoIlecyaibHOI
TISUTBHOCTI, CHOPSIMOBAHOT Ha MIATBEPIKEHHS IOPUAMYHMX (PaKTiB; 3 IHIIOTO —
CIYTyIOTh IHCTPYMEHTOM 3a0€3MeUeHHsS JIOKa3iB, IO JIO3BOJIIE TapaHTyBaTH iX
30epexKeHHs, JOCTOBIPHICTh 1 BUKOPUCTaHHS Yy TMOMAIBIIOMY KPUMIHAJILHOMY
npoBa/pkeHHi. CaMe Taka 1HTerpailiss HoTapiaJibHOI ()OPMHU y 3arajbHy CTPYKTYPY
JIOKa3yBaHHS CBIIYUTH Mpo ii (yHKIIOHAIBHY pOJIb Yy 3a0e3MeueHH] MPUHIUIIB
3aKOHHOCTI, 00’ €KTUBHOCTI Ta CIPABEIMBOCTI CYJOBOTO MPOIIECY

Y 1pbOMy KOHTEKCTI OCOOJMBOrO 3HAYEHHS HAOyBa€e JOCHIIKEHHS NHUTaHb,
MOB’SI3aHUX 13 JIETITUMHUM JOJIyYEHHSIM TaKMX JIOKYMEHTIB JO MarepiaiiB
KPUMIHAJIBHOTO TPOBA/PKEHHS Ta Yy4yacTl HOTaplyca y KpUMIHAJIBHOMY IpOILIECi,
HacamIepe] MiJ 4ac MPOBEACHHSA TAKUX MPOIECyalbHHUX Jii, SIK OOIIyK Ta JOIHT.
Came mi nii HaW4acTilE CTOCYIOTHCS TMONIYKY, BUJIyY€HHs a00 MiATBEPKEHHS
HAsSIBHOCTI HOTapiajdbHO TOCBIJYEHHX JOKYMEHTIB, IIO MOXYTh MAaTH JOKa30Be
3HauYeHHs y crpasl. BogHoyac yyacth HoTapiyca y TakuX Mpoliecax HOPOKY€e HUZKY

€TUYHMX, MPABOBUX 1 MPOIECYATIbHUX TUJIEM: 3 OJHOTO OOKy, HOTapiyC € HOCIEM
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BIJIOMOCTEH, SIKI TOTCHIIIHHO MarTh JOKa30By IIIHHICTh, a 3 IHIIONO — BIH

OOMEKEHHUI y CBOIX JIIX MPUHIIMIIOM 30€peXEHHSI HOTapiaJbHOT TAEMHUIII.

AKTYalIbHICTh I1i€1 MPOOJIEMH TTOCHITIOETHCS Y 3B 3Ky 3 PO3BUTKOM IPAKTHUKH
JIOCYJIOBOTO PO3CIIyBaHHS, JI€¢ HOTapiaJibHI JIOKYMEHTH BUKOPHUCTOBYIOTHCS SIK
noKa3u (aKTy yKJIaJeHHs MPABOUYMHY, BOJEBUSIBJIECHHS CTOPIH a00 MIATBEPKEHHS
IOpUIUYHOTO cTaTycy ocobu. lle BuMarae Bij MpaBO3acTOCyBadiB 30€PEIKCHHS
OamaHcy MK HEOOXIZHICTIO OTpUMAaHHS [IOKa3iB 1 HEMOPYLIHICTIO MpodeciifHux
rapaHTiil JisSUIbHOCTI HOTapiyca. BupimeHHs 1bOoro mUTaHHS MOTPEOy€e CHUCTEMHOTO
MiIX0Qy, 10 TMOEAHYE HOPMH  KPUMIHAJIBHOTO  MPOIIECYaJbHOTO  IpaBa,
3aKOHOJIaBCTBA MPO HOTApIaT Ta MOJOKEHHS MPOodeciHHOT ETUKH.

Y Mexax IOCHIIKEHHS JOIIJIBHO PO3MVISHYTH IIPOIeCyalibHI OCOOJHUBOCTI
JOTMUTY HOTapiyca, MOro MpaBOBUU CTaTyC K TMOTEHLIMHOrO CBiKa Ta MEXI
JOMYCTUMOCTI OTPUMAaHHsI BiJl HbOTO JOKa30BOi iHPopMmailii. 30KkpeMa, KIHOYOBUM €
MUATaHHS MPO T€, B SKUX BHUIIAJKAaX HOTapiyc Moke ab0 HE MOKE pO3roJIOIIyBaTH
BIJJOMOCTI, OTpUMaHI1 M1 YaC BUMHEHHS HOTapiaJIbHUX [iH, Ta 5K 11€ CIIBBIIHOCUTHCS
3 IHTepeCaMy KPUMIHAJIBHOT'O MTPaBOCY IJIS.

Jlnst 3abe3nedeHHs  3aXWMCTy  HOTaplaibHOI ~ Ta€EMHHII  KpUMIHAJIBHE
npoliecyaibHe 3aKOHOJJAaBCTBO Y KpaiHW BCTAHOBIIIOE, IO HOTAP1yCH HE MOXYTh OyTH
JOTIMTaHl SIK CBIAKM IOJ0 1H(oOpMaIlii, ska CTAaHOBUTh HOTapiajJbHy TAEMHHIIIO, Y
MeXKax KpUMIHAJIBLHOTO MPOBaKeHHs. BoiHOUAC MUTaHHS 3BUTBHEHHS Bil 000B’SI3KY
JaBaTW TMOKa3aHHA o0cCi0, YNOBHOBRXEHUX Ha BUKOHAHHS [1d, MPUPIBHSIHUX [0
HOTapiaJIbHUX, 3AJIUIIAETHCS HEBPETYJIHOBAHUM Y KpuMiHanpHOMY TIpoIiecyaIbHOMY
kojekci. Ykpainu. Takuil miaxii € HEIOUUIbHUM, OCKLIBKH IIi 0COOM, MOJIOHO J0
HOTapiyciB, 0e3MocepeHbO 3AIMCHIOIThH Jii, 110 MaloTh CTATYC, NPUPIBHAHUNA /10
HOTapiaJIbHUX, 1 B TMpOIeci IX BHKOHAaHHS OTPUMYIOTh BIJ JOBIpUTENIB
KOH(1JEeHIIIHY 1HPOpMAaIlit0, aHATIOTIYHO /10 HOTapiyciB. ToMy € MmiJICTaBU BBaXaTH,
0 Ha TakuX o0cCi0 (paKTUYHO MOIIHUPIOETHCA TOM cCaMHUM OOOB’SI30K 30epeKeHHS
TAEMHHUIII, SK 1 HA HOTapiyciB. 3 orisiay Ha Te, o 3akoH Ykpainu «IIpo HOTapiaT»
HE PO3MEKOBY€E HOTapiaabH1 Jii Ta Ail, IPUPIBHSAHI 10 HUX, Y KOHTEKCTI 30epeKeHHS
HOTapilaJbHOI TAEMHHII, TEPEIIK OCIO, SAKI 3BUIBHAIOTHCS BiJ JOMHUTY SK CBIIKH,

Bu3HaueHu y 1. 3 4. 2 cr. 65 KIIK Vkpainu, norpedye posmmpensas. 3okpema, 10
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HBOT'O CJIIJT BKJIIOYHUTH HE JIMIIE HOTapiyciB, a ¥ I1HIMX 0ci0, yNOBHOBaXKECHHUX

3aKOHOM Ha 3IHCHEHHS HOTapialbHUX YU TMPUPIBHSIHUX [0 HUX Jid, A4
3a0e3ne4YeHHs] 0JIHaKOBOTO PIBHS 3aXUCTy KOHGiaeHUiHHoi Hopmanii [121, c. 71].
3a3HayeHe € Mie OUIbII AaKTyaJIbHUM 3 YpaxyBaHHSAM OCOOJMBOCTEM BUMHEHHS
HOTapilaJIbHUX 1 yMOBax BO€HHOro crtaHy. Tak, 28 mrotoro 2022 p. KaOiner
MinictpiB Ykpainn yxBanuB [loctanoBy Ne 164 «J/lesxi nmuTaHHA HOTapiary B
YMOBaX BO€HHOI'O CTaHy», BIANOBIIHO 10 SIKOI, 30Kpema, y Mepioja All BOEHHOIO
CTaHy, 3a BHUHSITKOM JOBIPEHOCTEH Ha PpO3MOPAIKEHHS HEPYXOMUM MAalHOM,
YOPABIIHHS Ta PO3MOPSAKEHHS I[IHHUMHU Tanepamu, KOPIOpaTUBHUMHU IIpaBaMu, a
TAaKOX 3aloBITIB, JOBIPEHOCTI BIMCHKOBOCTY>KOOBIIB 30poiHux Cun VYkpainu,
IHIMUX  BIACHKOBUX (OpMyBaHb, CTBOPEHHX BIAMOBITHO 1O 3aKOHOABCTBA,
IpaIiBHUKIB MPaBOOXOPOHHUX (CIEIIaIbHUX ) OpraHiB, OpraHiB IUBIILHOTO 3aXHUCTY,
3aJIy4eHHUX J0 3aXOJIIB 13 3a0€3MeUeHHs] HalllOHAJIbHOI Oe3neku, 000poHHU, BiACIYl Ta
CTpUMYBaHHS 30poilHOI arpecii 1HO3EMHOI JEp>KaBU, MOXYTh OyTH TMOCBITYEHI
KOMaHJlupaMu (HadajJbHUKaMH) BIANOBIAHUX (hopMyBaHb (OpraHiB) abo ocoOamu,
YIIOBHOBR)XEHUMHU TaKMMHM KOMaHIupamu (HadaibHUKamu). Hanami i 3amoBiTu Ta
JIOBIPEHOCTI HaACWIAIOThCA udepe3 [ enepanbhuii mrabd 30poiinux Cun Ykpainw,
MinictepcTBO 000OpOHH, BIAMOBIAHI MPABOOXOPOHHI (crerianbHi) abo 1HII OpraHu
1o MinicTepcTBa IOCTHINT YW HOTO TEPUTOPIAIBHMX MIAPO3AUIIB IS IXHBOI
peecTpaiiii HoTapiycamu B €1MHOMY peecTpi AoBipeHocTelt Ta CiaikoBOMy peecTpi.
Kpim Toro, HawanpHuk Tabopy (ycTraHoBHW, JA¢ GYHKIIOHYE JUIBHUISA) IS
BIICHKOBOITOJIOHEHUX MA€ MPABO MOCBIUyBaTH 3aMOBITH BilicbkoBomonoHeHux [40].

Ak Oyno 3a3Hau€HO, HOTAplyC HE MOXKe OyTH JONUTAHUN SK CBIJOK IOJO
iH(dopMmarlii, 110 CTAHOBUTh HOTApiaJibHy TAEMHUIIO, OKPIM BHMAJKIB, KOJU I[LOTO
npsIMO BUMarae oco0a, 3a JOpPYYEHHSM SKOi 4YM O[040 sKOi OyJia BYMHEHa
HoTtapianmpHa nis [135]. Ane KIIK Ykpainu He 3a00poHsie JOMUT HOTapiyca K CBilIKa
i 3’sacyBaHHS (DAKTiB, BXJIMBHUX [JIsl BCTAHOBJCHHS OOCTaBMH 13 JIOKA30BUM
3HAYCHHSM (Hampukiam, ajs inentudikaiii ocodu, ska 3BepTajiacsa Mo HOTapiajabHI
nociyru). lle He 3aBakae BHKOHAHHIO WOTO MPOQeciiHUX OOOB’SI3KIB 1 HE
cynepeunTh HopMmaM ImpodeciitHoi eTuku. OcoOu, sSKI NPUIUHWUIN IpaItoBaTH

HOTaplycamMu, TaKOX HE MOXYTh OyTH JOMUTAHI SIK CBIIKH IIOJIO BIIOMOCTEH, IO
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MIAMANal0Th M1 HOTaplaibHy TaeMHUIO. lle TOSCHIOETBCA THM, IO IPUHITUII

KOH(IACHIIIMHOCTI HE Ma€ 4acCOBUX OOMEXKEHb, 110 MIATBEp/KYyeThcs 1. 4 [lpaBuin
npodeciitHoi eTHKu HOTapiyciB YKpaiHM, 3aTBEpJKEHMX HakazoM MiHicTepcTBa
toctultii Ykpainu Big 04 sxotHs 2013 p. Ne 2104/57 [[dus.: 150, c. 346].

HaroMicTe KpuMiHaNBHO-TIPOIIECYATIbHE 3aKOHOJABCTBO YKpaiHU Iependayae,
0 JIMIIIE HOTapiych HE MOXYTh OyTH JONMUTAaHI SK CBIAKW moAo iHGopmarlii, ska
CTaHOBUTH HOTapianbHy TaeMHUIO (. 3 4. 2 cr. 65 KIIK Vkpainmn) [[Jus.: 53, c.
881].

BignosigHo no 4. 1 ¢r. 65 KpuMiHaIpHOTO MPOIIECYaIbHOTO KOJEKCY YKpaiHu,
CBIJIKOM BBa)XKa€Thcs (hi3MIHA 0c00a, sika BOJIOJIi€ a00 MOYKEe BOJIOJIITH 1H(POPMAITIEIO
npo O0OCTaBMHHU, WIO0 NOTPeOyIOTh JOKa3yBaHHS B paMKaX KpUMIHAJIBHOTO
POBaJKEHHS, 1 OyJia BUKJIMKaHA JIJIsl HaJaHHS MMOKa3aHb. 3T1IHO 3 1. 2 4. 2 CT. 66
KIIK VYkpainu, cBioK 3000B’si3aHMI HaJaBaTH NpaBIuBlI CBITYEHHS K M1 dYac
JIOCYJIOBOTO PO3CIIyBaHHS, Tak 1 B cyaoBomy mporieci. [Ipore 3akoHomaBelb
nependayuB BUHATKH JIJIsi TIEBHUX Kateropid ocid. 3okpema, u.4. 2, 4 cr. 65 KIIK
VKpaiHM BU3HAYaIOTh TIPyNU OCI0, $KI MalTh CBIIOUBKUH IMYHITET, TOOTO
3BUTHHSIIOTHCS] 3aKOHOM BiJl 00OB’SI3KY JaBaTH MOKa3aHHA. Y MPABOBIN JOKTPHUHI 1IeH
IMYHITET TOAUISAIOTH HAa 000B’A3KOBUU (20COJIIOTHHI), KOJU OMUT TaKUX OCi0 SK
CBIJIKIB B3arayii 3a00poHEHO, Ta (aKyIbTaTUBHUHN (BIIHOCHHUI), KOJIM Ocoba Mae
IIpaBO BIAMOBHUTHUCS BiJl IOKa3aHb, ajieé 32 BJIACHUM OakaHHSAM MoOXKe iX HagaTu. Jlo
0ci0, SIKUX HE MOXYTb JONMUTYBATH SK CBIAKIB, HAJEKaTb: 3aXUCHUK, MPEJICTABHUK
MOTEPMIIOro, IUBIILHOIO MTO3UBaYa, IIUBIILHOTO BIJAIMOBIIa4a YM HOPUIAUIHOI 0COOH,
IIOJI0 K0T BEJIETHCS MPOBAHKCHHS, a TAKOXK 3aKOHHUI MPEACTABHUK ITOTEPIILIOTO YU
[o3MBaya CTOCOBHO OOCTaBMH, BIJOMHX 1M y 3B’SI3Ky 3 BHKOHAaHHAM pOJIi
MpEACTaBHUKA YM 3aXMCHUKA; aJBOKATH OO0 I1HQopMalii, II0 CTAHOBHUTH
aJIBOKAaTChKY TAEMHHUIIIO; HOTaplyCH IIOAO JAHUX, SIKI € HOTapiaJIbHOK TAEMHMIIEIO;
MEIUYHI TPAIiBHUKK Ta 1HII OCOOH, sIKIi B paMKaxX MpodeciiiHuX 9u CIy>KOOBUX
00OB’SI3KIB  JII3HAIIMCS TIPO XBOpPOOy, MeaudHe OOCTEXKECHHS, OINISAM YH IX
pe3yibTaTH, a TAKOXK MPO IHTUMHE YU CIMEHHE JKUTTS OCOOM CTOCOBHO JIIKApPCHKOI
TAEMHMII; CBSAIICHHOCITYXKUTE1 IIOAO BIJIOMOCTEH, OTPUMAHHUX IIiJI Yac CIIOBiJi;

KYPHATICTH 11010 KOH}IIeHIIIHOT TpodeciitHoi 1HdopMallii, OTpUMaHOi 3 YMOBOIO
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HCPO3TOJIOMCHHA aBTOPCTBA UM PKCPCIIA, Cy,IlI[i Ta HpI/ICH}KHi CTOCOBHO 06FOB0peHI>

y Hapaauiid KIMHATI TiJI 4Yac YyXBaJieHHS pIIICHHsS, 3a BUHATKOM BHIIAJIKIB
MPOBAHKEHHS IIOJI0 CBiIOMO HEMPAaBOCYAHOTO BUPOKY UM yXBall; OCOOH, 3aiTydeHi
70 YKJIAJCHHS Ta BUKOHAHHS YTOIW MPO MPUMHUPEHHS MO0 OOCTaBWH, BIIOMHUX Y
3B’SI3Ky 3 LI€I0 YroAow; ocoOH, MO0 SKMX 3aCTOCOBaHI 3axoau Oe3MeKH, CTOCOBHO
CIOpaBXHIX J@HUX MPO IXHIO 0CO0Y; a TAKOX OCOOM, IO BOJIOAIIOTH 1H(OpPMALIED
PO COpaBKHI JaH1 MPO Takux ocid, ctocoBHO 1ux ganux [150, c. 345].

Hotapiyc moxe OyTu 3BiTbHEHHUH CyJOoM Bif OOOB’S3Ky JOTpPHUMAaHHS Ili€l
TAEMHUIIl Y BUIAAKY CMEpPTi 0coOM abo BiICYTHOCTI Y HEi IMPaBOHACTYITHUKIB a0o
Py HEMOXJIMBOCTI 3B’si3atucs 3 HUMHU [139, c. 12], a Takox OyTH AONMUTAHUN SK
CBIJIOK y KPUMIHAJIbHIM CIpaBi CTOCOBHO BIJIOMOCTEH, SIKI CTAHOBIIATH TAEMHHIIIO
BUMHIOBAHUX HOTapladbHUX /i, y BHUMNAAKY, SKIIO Y BCTAaHOBJIEHOMY 3aKOHOM
HOPSIKY Taki 1ii Oyynu Bu3HaHi HesakonHMMH [139, c. 8, 138].

OT1xe, HOTaplyC HAJIEKUTH 0 OCOOJIMBOT KaTeropii ocid, siki MarOTh CB1IOLIBKUM
IMYHITET, BUBHAUCHUH 3aKOHOM. L5 KaTeropisi XapakTepu3y€eTbCsl TUM, 110 HOTapilyCcH
3BUIBHSIIOTHCS BiJi 00OB’SI3KY JaBaTy MOKAa3aHHS I10JI0 BIJIOMOCTEH, SIKI CTAHOBIIATH
HOTapiaJIbHy TAEMHUINIO, OTPUMAHMX Yy TPOIEeCi BUKOHAHHS iXHIX MpodeciifHmX
000B’s13KiB. Takuili iMyHITET € 000B’SI3KOBUM (aOCOJIOTHUM), IIO O3HAYAE IOBHY
3a00pOHYy X NOMUTY K CBIAKIB y IIUX BUIIQJIKaX, 332 BUHATKOM CHUTYyaIlili, KOJHU IIe
OpsIMO  JI03BOJIEHO 3aKOHOM (HAampuKiIaA, y KpPUMIHAJIBHOMY IPOBA/KEHHI 3a
pimeHHs M cyay). Ll 0ocoOMMBICTH MIAKPECTIOE BaXJIMBY pOJIb HOTapiyCiB SK
rapanTiB KOHQIIEHIIKHOCTI Ta IOBIPM B MPaBOBUX BIJHOCHHAX, IIO BHUPI3HIE iX
cepell IHIUX NpodeciiHUX TPyIl.

OxopoHa HOTapiaJibHOi TaeEMHMIIl €  (PYHIAMEHTAIbHUM  MPUHLIMIIOM
HOTapiaJIbHOI JISJIBHOCTI, IO 3a0e3nedye 3axucT KOH(D1IeHUIHOi 1H(popMalii,
OTPUMMAHOI MIJ Yac BUKOHAHHSA HOTapiaJibHUX Aid. BignmoBigHo 1o cT. 8-1 3akoHy
VYkpaiau «I[Ipo HOTapiaT», Oyab-sike BTpy4daHHsS B IpodeciifHy MisTbHICTh HOTapiyca,
30KpeMa BHIMAaraHHs BIJJOMOCTEH, IO CTAaHOBJISITH HOTapiajdbHy TAEMHUIIIO, €
3a00pOHEHHUM 1 TATHE IOPUIUYHY BIINMOBIAANbHICTh. [IpoBeseHHsT OOIIYKYy, BHIMKH
9yl orsAy poOodoro Micisl HoTapiyca (HOTapiaJbHOI KOHTOPH) JTOMYCKAETHCS

BUKJIIIOYHO Ha HiIICTaBi Ta B IMOPAOKY, BU3HAYCHOMY 3aKOHOIABCTBOM, 30KpCMa
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KpuminansHuM miporiecyalibHUM KojiekcoM Ykpainu. 3rigHo 3 1. 3 4. 1 cT. 162 KIIK,

BIJOMOCTi, IO MOXYTh CTAHOBUTH HOTapiaJlbHy TaE€MHUIIO, HaJECXKaTh JI0
OXOpPOHIOBAHOT 3aKOHOM TA€EMHHMIN, a THMYACOBUU JOCTYN 0 TaKuUX peden i
JIOKYMEHTIB (O3HAaHOMJICHHS, KOIIOBAHHS YM BWJIYUYEHHSI) PETYJIOE€ThCS TIaBOO 15
KIIK, 30kpema 4. 2 cr. 159, sixa nependavyae HEOOXIAHICTh yXBalM CIIIYOr0o CyAJl
abo cymy.

Bigmosimao 1o 4. 4 ct. 132 KIIK Vkpainu, npu omiHimi motped JT0CyI0BOTO
pO3CHiIyBaHHS CHifl OpaTv A0 yBaru MOKIIMBICTh OTPUMAHHS pedeil 1 TOKyMEHTIB,
K1 MOXYTh OyTH BHKOPHUCTaHI B CyJOBOMY PO3IJISAJI JJiI BCTAHOBJIEHHS OOCTaBUH
KPUMIHAJIBHOTO  TMPOBA/UKEHHS  0€3  3acTOCYBaHHS  3axoAiB  3a0e3nedyeHHs
KPUMIHAJILHOTO MpoBapkeHHs . 3rifgHo 31 ¢T. 163 KIIK Ykpainu, TuMuacoBuid 10CTyI
0 peue 1 JOKYMEHTIB, a TaKOX, 3a HAasABHOCTI OOIPYHTOBaHUX TIJCTaB, iX
BUJTYYCHHS, MOXKIIMBI JIMIIE 32 YMOBH, IO CTOPOHA KPUMIHAJIBHOTO MPOBAIKEHHS
JIOBEIE HAsBHICTh JOCTATHIX MIJCTaB BBaXXaTH, 10 O€3 TakKoro JOOCTYNy 4YH
BUJIYYEHHS ICHY€ peajibHa 3arpo3a 3MiHU a00 3HMILEHHS pedyeil un JOKYMEHTIB, abo
0 IIe HEOOXiMHO IS JOCSTHEHHS MeTu jaoctyny no Hux [104]. Skmo Taki
00CTaBMHU BIJICYTHI, OCOOJMBO y BHUMAAKY JOOpPOBUIBHOTO HAaJaHHS JOKYMEHTIB
CTOPOHOI0 YU YYaCHHKOM IMPOBA/PKEHHS, Y YAEMY BOJIOJIIHHI BOHU IepeOyBaroTh,
HEMae MiJICTaB IS 3BEPHEHHS J0 CIIITYOT0 CYJIl 3 KJIOMOTAaHHAM PO 3aCTOCYBAHHS
3axoAiB  3a0€3MedYeHHs KPUMIHAJIBHOTO TMPOBAHKEHHS, 30Kpema Yy  ¢opMi
TUMYaCOBOT'0 JOCTYIY /10 peue 1 JOKYMEHTIB. 3 MPOLECyalbHOTO MOIJISIAY JOCTYIl
710 JAHUX 13 MPUCTPOIB MOXKIIUBUHN KIJIbKOMa criocodamu: 1) oruisii Ha MicCIll MO/Iii; 2)
OTJISII TPHUCTPOIO, BHUIYYEHOTO B paMKax KpPHUMIHAIBHOTO TMPOBAKCHHS; 3)
IpU3HAYEHHs Ta MPOBEIEHH cyAoBoi ekcneptusu [us.: 82, 81, c. 533].

[ToBHOMacmTabHa arpecist Pociiicekoi @enepaliii Ta BBEIEHHSI BOEHHOIO CTaHY
B YKpaiHl CHOPUYMHWIIM 3HA4HI 3MIHM B pI3HUX cdepax CyCHUIBHOTO >XKHUTTS,
BKJIIOUYAIOYH MTPABO3aCTOCYBaHHS B KpUMiHaJIbHOMY Ipolieci. Tak, 3akoHOM YKpaiHu
Bim 16.03.2022 Ne 2137-IX «lIpo BHecenns 3miH g0 KpuminaabHOTO
mpoliecyalbHOr0 KoJiekcy VYkpainu Ta 3akony Ykpainun «[Ipo enexTpoHHi
KOMYHIKaIlii» MI0/I0 MIABUIIEHHS €()EeKTUBHOCTI JOCYJOBOIO PO3CIIAYBaHHS «3a

raps4uMu CIIiJIaMu» Ta TPOTU il kKibeparakam» 110 nepexigHux nojoxensb KIIK Oymo
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nomaHo 1. 20-7, skui TO3BOJISE TiA Yac J1i HaA3BHYAMHOTO ab0 BOEHHOTO CTaHY

31MCHIOBATA TUMYACOBHUM JOCTYN JIO peueid 1 JOKyMEHTIB, 3a3HaYeHuX y . 2, 5, 7,
8 u. 1 ct. 162 KIIK, Ha mifcTaBi NOCTAHOBH MPOKYPOpPA, MOTOJKEHOT 3 KEPIBHUKOM
npokyparypu [164]. OmgHak TOPSAOK AOCTYMy M0 BIJOMOCTEH, IO CTAHOBIATH
HoTapiaabHy TaeMHuiro (m. 3 4. 1 ct. 162 KIIK), 3anummuBcs He3mMiHHUM. Takum
YHOM, HaBITh B YMOBaX BOEHHOTO CTaHY TUMYACOBHUH JOCTYI J0 TaKHX JOKYMEHTIB,
BKJIIOYAIOYM MOXKJTUBICTh O3HAMOMIICHHS, KOTIOBAHHS YW BIJIYYEHHS, 311MCHIOETHCS
BHUKJIIOYHO Ha MiACTaBl YXBaJIM CIITYOTO Cy/1 abo CcyAy, SK 1e mepeadoadeHo 4. 2 CT.
159 KIIK, a He 3a pimeHHsSM npokypopa. Takui miaxid MiAKPECTIOE 0COOIMBe
3HAYEHHS 3aXUCTY HOTaplaJIbHOI TAEMHHUIII SIK eJleMeHTa 3a0e3MeYeHHs paB 1 CBOOO
ocoOM, a TaKOoX TrapaHTii CTa0LILHOCTI IIPAaBOBOIO pPEryJIIOBaHHSI B YMOBax
HaJ3BUYaHUX O0O0CTaBUH. He3MiHHICTH MPOIEAYPH JOCTYIY JI0 HOTaplaJibHUX
JOKYMEHTIB Bi100pakae OanaHC MK HEOOXIJTHICTIO €(EeKTHUBHOTO PO3CIiTyBaHHS
KPUMIHAJIBHUX MPaBOMOPYLIEHb 1 3aXMCTOM KOH(PIAEHUINHOI 1H(pOpMallii, 1110 Mae
3HAYEHHS I 3a0C3MEYCHHs CHpPaBEIIMBOrO CyAoBoro posnmaay [236]. s
3a0e3neYeHHs] HAJeKHOro Ipolecy BUTpeOyBaHHS 1H(opmanii  HEoOX1AHO
JOTPUMYBATUCS HACTYITHUX YMOB:

1. HasBHICTH BIANOBIIHOI CYJOBOi CIpaBU: IOBHHHA ICHYBaTH BIJKpUTA
IIMBUIbHA, KPUMIHAJIbHA, TOCIIOAAPChKa, aJIMIHICTpAaTUBHA ClpaBa ad0 MPOBAKEHHS
1010 aJIMIHICTPATUBHOTO MPABOIIOPYIIICHHS.

2. TlpouecyanbHe odopMieHHs: BUMOra Ipo BUTpeOyBaHHs iH(oOpMarllii Mae
OyTH HaJeXHUM YHMHOM IIJATOTOBJIEHA Ta oOQopMJIeHa BIJANOBIAHO JO HOPM
rajiy3eBoro npouecyajibHOro 3aKOHO/IaBCTBa.

3. OOrpyHTYBaHHsI BUMOTH II0JI0 HOTapiaJibHO1 TAEMHULIL: Y pa3l BUTpEOYBaHHS
iH(dopmarllli, 00 CTAaHOBUTh HOTaplalbHy TAEMHHUIIO, HEOOXIIHO HaJaaTu
OOTpyHTYBaHHS, MOCWJIAIOYUCh HAa KOHKPETHI OOCTaBUHU CIHpaBH, SKI MIJISITAIOTH
BCTAQHOBJICHHIO.

4. 3abe3neueHHss KOHGIACHIIIHHOCTI mepenadi: iHdopmMarlis, M0 HaJIEKHUTh 0
HOTapiaJbHOI TA€EMHUIl, TOBHHHA TE€pPENaBaTUCS 3 BHUKOPUCTAHHSIM IUISAXIB 1

METO/IiB, SIKi BUKIIIOYAKOTh JOCTYII J0 Hel cTopoHHiX ocib [9, ¢. 130].
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PoscnigyBanHg KpUMIHAIBHUX MPABOMOPYIIEHb BKJIOYAE  3aCTOCYBaHHS

MOITYKOBUX [iH, SIKi JOMOMAararoTh BHUSBISTH JDKEpesia JOKa30BOi Ta OpPIEHTYHOUOT
iH(dopmarlii. BusBieHHs npuxoBaHUX 00’ €KTIB, TAKUX SK 3HAPSAAS 3JI0YMHY, PEUOBI
J0Ka3Hu, TPYNH, PO3LIYKYBaHI OCOOM 4YM MaiiHO, IO NIUISTae apemry, MOKe
3MIACHIOBATHCA WUISXOM NPOBEACHHS OOIIyKYy, MPOIECYalbHUH MOPSAOK SKOTO
perymoetbes 4. 3 cr. 208, cr. 223, 234-236 KIIK VYkpainu. O0myk € ciaigdoro
(pO3IIYKOBOIO) [I€I0, OOTPYHTOBAHOI HASIBHUMH Y KpPUMIHAJIbHOMY MPOBAIKEHHI
JI0Ka3aMH, 1 TIOJIATAE y TPUMYCOBOMY OOCTEKEHH1 0co0u, i1 )KUTIIa YU 1HIIIOTO MaifHa
3 METOIO BUSIBJICHHA Ta (pikcallii JaHUX PO OOCTAaBUHU BUYMHEHHS 3JI0YUHY, MOIIYKY
3HApSIb NMPABOMOPYIICHHS, MaiiHa, OTPUMAHOTO 3JIOYMHHHUM IUIIXOM, 1HIIUX peuen
Y1 JOKYMEHTIB, 110 MAlOTh 3HAYEHHS JIJIsl MPOBAJHKEHHS, & TAKOXK JIJIs1 BCTAHOBJICHHS
MicueniepeOyBaHHsS 0Ci0, sKI PO3IIYKYIOThCSA. BigMIHHICTE OOILIYKY B 1HIIMX
cmiauux  (pO3UIYKOBHMX) [l 3yMOBJIIEHa MHOro TMOIIYKOBUM 1 MNPUMYCOBUM
xapaktepoM. [lomrykoBuii acekT oOIIyKy IMOJIATAa€E B TOMY, IO IS Jisl COpSMOBaHa
Ha BHSBJICHHS MaTeplaJibHUX HOCIIB iH(GOpMAIlii, MOB’SI3aHUX 13 MOJIEI0 3JI0YMHY Ta
MPUYETHUMH 70 HHOTO 0CO0aMH, IO CIPHUSE MIBUIKOMY, IOBHOMY Ta 00’ €KTHBHOMY
po3ciigyBarHio. Crernudika MONTYKOBUX Mi Mif 9ac OOMIyKy MOJIATAae€ B TOMY, IO
CA4Mil 9acTo He Mae MoBHOI iH(opMalii mpo 00’ €KT MomyKy (HAmpHKIal, 3HA€E
JUIIe WOro 3arajbHl XapakTEPUCTHKW) YU WOTO TOYHE MICIEe PO3TallyBaHHS, TOOTO
HE 3aBXJIM MOXE TOYHO BKa3zaTd, AKy camMe pid 4Yd JOKYMEHT WIyKaTH, JIe Y
MPUMIILICHHI BOHA 3HAXOUThCs 260 B koro came [102, c. 83].

BaxiMBUM acmekToM € Te, 0 YXBaju CIIIUUX CYAJIB MPO HAJaHHS JI03BOJIIB
Ha OOIIYKH MPUMIILIEHb HOTAp1yCiB, TAMYACOBUM TOCTYN A0 peyell 1 JOKyMEHTIB abo
iX BWJIyYEHHS HE MIJUISATaloTh KacalliHOMY ockapxeHHI0. Bognouac Kacauiiinmii
KpUMIHAJIBHUNA cyf y cknaal BepxoBHoro Cyay nepioiMYHO HPOBOAUTH aHANI3U
CYZIOBOi MPAKTUKH Ta TOTY€ OTISAM, 30KpeMa MI0JI0 OCKAPKEHHSI OKPEMHUX KaTeropii
yXBaJI, BHHECEHUX Ha CTaJlii JOCYJO0BOTO PO3CIiTyBaHHs, IO CIpusie HOPMYyBaHHIO
€IMHUX CTAaHJApTIB IIPaBO3aCTOCYBaHHS.

3HayHa yBara MPUIUISETHCS HEOOXITHOCTI PO3MEKYBAHHS KPUMIHAIBHUX
IPOBA/KEHb, Y SKUX HOTAPIyC MiO3PIOETHCS Y BUMHEHH] HE3aKOHHUX JIii, 1 THX, 1€

HOTapiyc HE € Ccy0’€KTOM MpaBOINOPYLIEHHS, alie 30epirae JOKyMEHTH, 10 MOXYTh
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OyTH JTIOKa3aMU BHHHM 1HIIMX OCI0. Y TakuX BHIAJKaX MPaBOOXOPOHHUM OpraHam

JOIIJILHO 3aCTOCOBYBAaTH ajbTEPHATHUBHI 3ax0Ju 3a0€3MEUEHHS KPUMIHAJIBHOTO
MPOBAKEHHS 3aMICTh TPAAUIIMHOTO MPOBEIACHHS 0 OOIIYKIB O(]ICIB UM KHUTIA
HOTapiyciB, OCOOJIMBO 3a BIACYTHOCTI OOIPYHTOBAHOI MiJIO3PH IIOJ0 HUX CaMUX.
HaromicTb, YynHHE 3aKOHO/IABCTBO HE 3a0e3Meuye HOTaplycaM TaKOro PiBHS 3aXUCTY,
AK, HalmpUKJIaA, aJABOKaTaM, IO CTBOPIOE PHU3UKU ISl 30€pexeHHS HOTapialbHOI
taeMHull. [locuieHHs rapaHTId 3axUCTy HOTaplyCclB Moo O CHOpUSTH
3a0e3neYeHHI0 KOH(1ICHIIIITHOCTI IOKYMEHTIB, aHAJIOT1YHO JI0 3aXUCTY aJIBOKATCHKOT
TaeMHUIlL. JlocATHEHHs OalaHCy MK IHTEpecaMu KPUMIHAIBLHOTO MPOBAIHKCHHS Ta
3aXMCTOM TIIpaB HOTapiyCiB 1 iXHIX KJII€HTIB BHUMara€ BHECEHHS 3MIH [0
3aKOHOJIaBCTBA, 1110 PETYJIIOE 111 MUTAHHS.

B Takiii cutyalii BaXJIMBUM € TMO3WISA CIIAYOr0 CYUIl SK MPOIeCyalbHOL
ocoOu, siKa 3IIMCHIOE CYyJOBUM KOHTPOJIb 3a JOTPUMAHHAM IpaB 1 cBoOOj Yy
KpUMIHAJIIBHOMY  TpoBa/pkeHHI. Cmiguuil  cyAnd MNOKIMKaHUM  3amo0iratu
3JIOBXKMBAHHSIM 3 OOKy TIPaBOOXOPOHHUX OpraHiB Ha CTafAll J0CYyJOBOIO
pO3CHiLyBaHHs, 3a0€3N€Uy0UHd 3aKOHHICTh 1 OOIPYHTOBAHICTh MPOLECYAIbHUX Mii.
VYxBasin mpo OOLIYKHM YK BUIIyYEHHS JOKYMEHTIB y HOTapiyCiB MOBHHHI YITKO
BU3HAYATH MiCIle, METy Ta TMepeliK JOKYMEHTIB, IO MiJJISTal0Th BIIYYEHHIO.
[Topy1ieHHs X BUMOT 4acTO MPU3BOAUTH O HEOOIPYHTOBAHOIO BUJIYUYEHHS LITUX
apxiBiB JIOKyMEHTIB 0€3 BHU3HAUEHHS CTPOKIB IX TIIOBEPHEHHS YU OOOB’SA3KY
HaJEXKHOro 30epiraHHs, IO CTBOPIOE JOAATKOBI PHU3UKH I TpaB YYaCHHKIB
IPOBaKCHHSL.

[Mogo momycTUMOCTI AOKa3iB, OTPUMAaHUX 13 MOPYIICHHSIM 3aKoHY YKpaiHu
«IIpo HoTapiaT», HarojomyeTbcs, Mo BiAMOBIIHO A0 4. 1 cT. 86 KIIK VYkpainu
J0Ka3u BU3HAIOTHCS JOMYCTHMHMH JIMIIE 33 yYMOBHM iX OTPUMAaHHSA y TMOPSIKY,
BCTAHOBJIEHOMY 3aKOHOM. CyJ, OLIHIOIOYM JOMYCTUMICTh JOKa3iB, MAa€ IIUpIIE
TIIyMauuTH HOpMH, BpaxoBytoun He numie KIIK, a i 11111 3aKk0HOJaBY1 aKTH, 30KpeMa
3akon Ykpainu «IIpo HOTapiaT». SIKIO0 MOKYMEHTH Y pEECTpH Oyid OTpUMaHi 3
HOpYLIEHHSIM IbOTO 3aKOHY (Hampukiajd, 4yepe3 3a00pOoHY BWIYYEHHS MEBHUX
JIOKYMEHTIB 4Yd HEJAOTPUMAaHHS MOPSAKY ix 30epiraHHs), Taki JOKa3W TOBUHHI

BU3HaBaTHcs HepomycTumumu [204].
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[Mogo mpoBedeHHs OOIIYKYy Yy KpPUMIHAJILHOMY MPOBAHKEHHI HaBEAEMO

HacTynHy mnpakTuky. Jlo KwueBo-CBATOMMHCHKOTO palioHHOro cyay KwuiBchkoi
obyacTi HAAIMIUIO KIJIOMOTAaHHS HAYaJlbHUKA BUIUICHHS CIIAYOTO  BIIAUTY
ByuaHcbkoro paitonHoro ynpasniidas nodinii ['Y Harionansnoi mominii B KuiBcbkiit
00J1acTl MPO 03BLT HA MPOBEIECHHS OOIIYKY Y KpHUMIHAJIBHOMY MPOBaKEeHHI 3a No
12023111050004296 Bing 20.10.2023, BHeceHOMY A0 €IMHOIO PEECTPY AOCYIAOBHUX
po3ciigyBaHh 3a O3HaKaMU KPHUMIHAJIBHOTO TIPAaBONOPYIIEHHS, mepeadadyeHoro
qacTUHOIO Jpyroto crarti 361 KpuminaapHOTO KOAEKCY YKpaiHu. Y KIIOMOTaHHI
CJIITYOTO BUKJIAACHO JaH1 PO ParopT OMEePaTUBHOIO MiAPO3ALTY KiOeprmomiiii mo10
HECaHKI[IOHOBAHOTO BTPYUYaHHS B POOOTY 1HGOPMAIIIMHOI CUCTEMH, 30KpeMa, 3MiH y
naHux €IIMHOTO PeeCTpy IOBIPEHOCTEH, AepiKaTeneM sKoro € MiHiCTEpCTBO FOCTHUITIT
Ykpainu, a TakoXX MpO pe3yiabTaTh TUMYACOBOTO JOCTymy 10 Bimomocted JII1
«HAIC», orpuMaHi B paMKaxX BUKOHAHHS IMPOIECYaTbHUX JOPYYCHb I MOHITOPHUHTY
iH(popmariiiHux cucreM. Ha miacTaBl 3a3Ha4eHUX MaTeplaliB CIIIYUA MPOCUB
HaJaTH JO3BLI Ha OOIIYK 32 MICIEM 3JIIHCHEHHS] HOTaplajdbHOI AISUIBHOCTI 3 METOIO
BUSBIICHHS Ta BUJIYYEHHS KOMII IOTEPHOrO OOJaJHAHHS, HOCIIB €JIEeKTPOHHOI
iHbopmartii, i1eHTH(IKATOPIB JOCTYIy Ta 1HIIMX PEYeH, SKI MAIOTh 3HAYCHHS IS
JOCYZIOBOTO  po3ciiayBaHHs. [Ipokypop miATpUMAaB KJIOMOTaHHS B CYJIOBOMY
3aciiaHHI.

Cya, po3risgatouu 3asiBlIeHe KIOMOTAaHHS, BUXOAUB 13 MOJIOKEHb KPUMIHAIBHO-
polieCyalbHOrO 3aKOHOJABCTBA MPO MIACTaBU Ta MOPSIOK MPOBEACHHS OOIIYKY.
30kpema, CyJ TOCIaBCs Ha MOJIOKEHHs cTaTedl KpumiHampHOro mpoliecyalbHOTO
KOJEKCY, SKi peryjiioloTh TOPSAIOK 3aCTOCYBaHHS 3axoJliB  3a0e3meueHHs
KPUMIHAJIBHOTO TIPOBAJDKEHHS Ta KpUTepli, SKI MawThb OyTH JOBEACH1 s
3a/I0BOJICHHS KJIOMOTaHHsS mpo oOmyk. Bignosigno mo 4. 5 cr. 234 KIIK VYkpainu
cmiaunii  cynns 3000B’S3aHUM  BIAMOBUTH Yy 3aJI0OBOJICHHI KJIOMOTAHHS IIPO
MpOBEJIEHHS OOIIYKYy, SKIIO CTOPOHA, IO MOro MpPOCHTh, HE JOBEAE HASIBHOCTI
JIOCTATHIX MiJCTaB BBaXatH, 1mo0: (1) Oys0 BUMHEHO KPUMIHAJIbHE MPABOMIOPYIIECHHS;
(2) BigmykyBaHi peul W JOKYMEHTH MAalOTh 3HAYEHHS [UIS  JIOCYJIOBOTO
po3ciigyBanHs; (3) BIIOMOCTI, 110 MICTSTBCS Y BIAIIYKYBaHUX pedax 1 JOKYMEHTax,

MOXYTh CTAaHOBUTH JIOKa3W MijJ Yac CYJI0BOTrO po3risny; (4) BiAIIyKyBaHI pedi,
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JOKYMCHTHU abo ocobu S3HaXOJAThCA CaMC Y BKAa3aHOMY B KJIOIIOTaHH1 ITOMEIIKaHHI

Yy 1HIIOMY BOJIOAIHHI ocobu. CyJl TakoX HarojocuB Ha BHUMO31 M. 2 4. 3 cT. 132
KIIK 1moao HeoOXigHOCTI OOTpYyHTYBAHHS NMOTPEOM KPUMIHAIBLHOTO MPOBAKEHHS,
AK1 BUIIPABJIOBYIOTh BTPYYaHHs Y KOHCTUTYII1iTHI paBa i cBOOOAN 0COOH.

VY mpouect TOCHIIKEHHS MaTeplaliB CyJ BCTaHOBUB, IO XO4a B Marepiajax
HABOJSTHCS BIIOMOCTI IIPO HECAHKIIIOHOBAaHE BTPydYaHHsS B iH(GOpMAIliiiHI CUCTEMH 1
npo ¢axTé (HopMyBaHHS MEBHUX PEECTPIB/BIIOMOCTEH y JEp>KaBHUX peecTpax (IIo
MIATBEP/DKYETHCA  pe3yibTaTaMH THUMYAacOBOTO joctymy 1m0 iHdopmamii JIIT
«HAICy), caiguuii 1 mpoKypop HE MIATBEPIWIN HASBHOCTI JOCTATHIX IJICTAaB IS
TBEP/DKCHHS, IO CcaMe y 3a3HA4eHUX MICHAX (MICHSX 3IIMCHEHHS HOTapilaibHOT
TISJIBHOCT1) 3HAXOMSThCA KOHKPETHI pedl abo JOKYMEHTH, 1o Oe3mocepeaHbo
NOB’SI3yIOTbCSI 3 BYMHEHUM KPUMIHAJIBHUM  IPABONOPYIIEHHSIM y  00Cs3d,
HEOOXITHOMY JIJIsl CAHKI[IOHYBaHHSI MAacCIITAOHOTO BTpy4aHHs, ik oOmyk. CyJ TaKox
KOHCTaTyBaB MpPOLECyalbHl HEJOJIKH B KJIOINOTaHHI: 13 MarepiaiiB HE BHUIUIMBAJIO
HaJICKHUM YMHOM, IIO 1HII, MEHII 1HBA3UBHI CIII4l A1l (BUTpeOyBaHHS TOKYMEHTIB,
ONMUTYBAaHHS, 3alUTH [0 PEECTPIB, TUMYACOBUM JOCTyn 10 I1H(popmamii B
TepkpeecTpax) Oynu Buuepmadi abo BUSBUINCH HEC(HEKTUBHUMHU JJIsI TOCATHEHHS
e ChmifCTBA, a TaKoX HEe JIOBENEHO pealbHOi 3arpo3d 3HUIICHHS YU
NPUXOBYBAaHHS KOHKPETHHUX JIOKa3iB camMe Yy MICIfX, SKI TPOMOHYBAJIOCH
oOmykyBatu. Ha mifcTaBl HaBeAEHHX MNPOIECYaTbHO-TIPABOBUX KPUTEPIiB CY.
JTIWAIIOB BHUCHOBKY TIPO BUICYTHICTh JIOCTATHIX IIJACTaB JJisg  3aJI0BOJICHHS
KJIOTIOTaHHSI.

VYxBajow cyay 3 MOTHUBIB, BHUKJIQJICHMX Yy Marepianax HIPOBAaIKEHHA, Y
3a/I0BOJICHH1 KJIOMOTaHHS MPO JO03BUI HAa MpOBeJeHHsS oO0yKy BiamonieHo. Cya
nociascst Ha BianoBigHl HopMu KIIK (30kpema ct. 132, 234 ta . 5 u. 234 KIIK) i Ha
T€, 110 CJITYMI HE IOBIB YCIX 0OCTaBUH, HEOOXITHUX JIJIsl CAHKIIOHYBaHHS OOLIYKY,
30KpeMa HEeOOXIHOCTI BTpy4YaHHS B MpaBa Ta cBOOOAM 0Ci0 y 3asBIeHOMY 00Cs3i
[215].

PimieHHst neMOHCTpYE, MO CyAH CYBOPO 3aCTOCOBYIOTH KPHUTEPIi TOMyCTUMOCTI
1 OOTpYHTOBAHOCTI KJIOMOTaHb MPO OOIIYK, OCOOIMBO KOJIM BOHU CTOCYIOTHCS MICIIb,

MOB’S3aHUX 13 HOTAPIAJIbHOK MJISUTBHICTIO Ta JepKaBHUMH 1H(QoOpMaiiHUMU
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cucteMaMu. 3 OAHOro OOKYy, 1€ BioOpakae mparHeHHs 3a0e3neynuTH e(heKTHUBHICTD

pO3CIiyBaHHs KIOEp3JIOUHMHIB Ta 3JI0YMHIB, OB’ A3aHUX 13 peeCTpalliiHUMU JIISIMH; 3
IHIIOTO — BHUMAara€e BHCOKOTO pIBHS JOKa30BOr0 OOIPYHTYBaHHS HEOOX1JIHOCTI
3aCTOCYBaHHA HAWIHBAa3MBHINIMX CHIAYMX 3aXOAIB. Y MPAKTUYHOMY BHMIpI 1€
O3Haya€e, LI0 OpraHd CiIACTBA MOBHHHI KOPEKTHO (OpMyBaTH KJIOMOTaHHS,
JTOKYMEHTAIBHO (DIKCYBaTH TOTMEPEaHI CIimadl Ail (TMMYacOBUM JOCTYI, 3alUTH O
pEeeCTpiB, BIANOBIAI MPOBAIEpIB TOIIO) 1 BKa3yBaTU KOHKPETHI1 MIACTaBU IS
BHCHOBKY TMpPO MICIIE3HAXO/KEHHS JIOKa3iB y TIEBHOMY BOJIOJIHHI, a TaKOX
OOTPYHTOBYBATH HEMOXJIUBICTh JIOCATHEHHS METH 3 MEHIIMM BTPYYaHHSIM.
Odirmifinoro BU3HAYEHHS 1HBa3WBHOI IPOIEAYPH (CIITINX 3aXOA1B), PO IO HACTHCS
B CyJIOBOMY pIIlIEeHHI Hapasi BiJICYTHI 1 3aCTOCYBaHHsI YHIBEPCAJIHHOTO BHU3HAYCHHS
JaHOi Kareropii copusTUMe BHOOPY BIAMOBIAHUX METOMIB JUJII  PO3POOKH
JOCJIIDKEHHSI, CIIPOCTUTh CUHTE3 JIOKa31B Ta MOKPALIUTh BIJICTEKEHHS JOCIIIKCHD,
JI0TIOMAararouy BUSBJISTH MPOTAJIMHA B JJoKa3ax [252].

PosrnsHyTa yxBanma MiATBEPIKY€E, HIO0 CTOPOHA OOBUHYBAUEHHS PO3TIISAIAE
HOTapiaJibHI Ta peecTpaliiiHl JTOKYMEHTHU 1 CYIyTHI iM €JEeKTPOHHI 3aIluch SIK
BOXJIMBE JHKEPENIO JI0Ka3iB y KPUMIHAIILHOMY IMPOBAKCHHI, ajie OJHOYACHO CYIU
BUMAararoTh BiJ CIIJCTBa 4YITKOI JIEMOHCTpaIlii HEOOXiAHOCTI BTpPyYaHHS B
HOTapianbHUK 00ir abo B pobory aepxkpeectpiB. CTaHIapTH OLIHKKA TaKHUX
MmaTepiaiiB 3 00Ky Cyay BKJIIOYAIOTh BUMOTH 110710: (1) BCTAaHOBIIEHHS 3B’SI3KY MK
npeaMeToM  OOmyKy 1  TOpeAMETOM  KPUMIHAIBHOTO  NPOBaKeHHS,  (2)
MIITBEPPKEHHSI, IO BIJIOMOCTI HE MOXYTh OyTH OTpHUMaHi 1HIIUM crocoboM; (3)
JEMOHCTpallli peaabHOi 3arpo3d 3HUIICHHS a0o0 TMPUXOBYBaHHS JI0Ka3iB; (4)
JOTPUMAaHHSI MPUHLHUITY TPOMOPILINHOCTI BTpy4YaHHS B MpPUBaTHI Ta MpoQeciiHi
chepu. LI migxoaw cAyTryrOTh MNPUKIAIOM CYJOBOI NMPAKTUKHU, sIKa 30aJIaHCOBYE
iHTepecu e(EeKTUBHOTO PO3CIITyBaHHS Ta 3aXUCTY MPaB TPEThOI CTOPOHU, 30KpeMa
IHCTUTYTY HOTapiaTy Ta KOPUCTYBauiB JIEP>KaBHUX PEECTPIB.

Y Mexax mpaBOBOTO pEryJIOBaHHS MisUIBHOCTI HOTapiaTy Ba)JIMBE MICIE
MoCiIa€ MOPSAIOK BHUAAUl, HAaJlaHHS THMYAacOBOTO JIOCTYMY Ta BUIMKH HOTaplaJIbHUX
JIOKYMEHTIB, 110 3HAXOJSThCA Ha 30epiraHHl B HOTapialbHUX KOHTOpAaX, apXiBax M y

npuBaTHUX HoTapiyciB. L{i mpoueaypu maroTh 4iTKO BHU3HAYEHHMM MpoliecyalbHUN
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XapakTep 1 MIANOPAIKOBYIOTbCSI BHUMOTaM YHMHHOTO 3aKOHOJIAaBCTBA Y KpaiHH,

30kpemMa HopMaMm KpHMiHAJIBHOTO TPOIECYaIbHOTO KOJEKCY YKpaiHH Ta 3aKoHY
Yxpainu «IIpo HOTapiat». BiamoBinHe peryntoBaHHs CpsMOBaHE Ha 3a0e3MedeHHs
OajlaHCcy MDK 3aXMCTOM MpPaB YYACHHUKIB KPHUMIHAJIBHOIO MPOBAKEHHS Ta
30€pEKEHHSIM IUTICHOCTI HOTapiaJibHOT JOKYMEHTAIlli, 1[0 MOXE MaTu JI0Ka30Be
3HAYEHHS JJIsI KOHKPETHOTO KpUMIHAIBHOrO npoBajkeHHd. 3rigHo 1. XVI Ilpasun
BEJICHHS HOTaplaJibHOTO AuToBojAcTBa «Bumawa, TuMyacoBuii goctynm A0
HOTapilaJIbHUX JOKYMEHTIB Ta iX THUMYacoBa BUIMKa» Y KOHTEKCTI KPHUMIHAJIBHOTO
mpoliecy, BHJaya, HaJaHHS THUMYacOBOTO JIOCTYMY JIO HOTaplaJibHUX CIpaB 1
JOKYMEHTIB a00 iX TUMYyacoBa BHUIMKa JOIMYCKAIOTHCS BUKIIOYHO Y BHIMAJIKaX,
nepeadoayeHux 3aKoHOM. Taki il 3A1MCHIOIOTBCS Ha INIJICTaBl HAJIEKHUM YHHOM
oOpMJIEHUX MPOIECYANbHUX JIOKYMEHTIB, SIKI JOJy4arOThCsA N0 crnpaBu (oHmy,
3a0e3nevyroun Ipo30pICTh 1 3aKOHHICTH npoueaypu [172]. Lle no3Bosiss€e YHUKHYTH
3JI0BXKMBAaHb 1 FapaHTy€ BIANOBIIHICTh MPOLECYATbHUX A1 MPHUHIMIAM 3aKOHHOCTI
Ta OOIPYHTOBAHOCTI, 3aKkpirieHuM y cT. 9 KIIK Ykpainu. 3a00poHsSI€ThCS BUITYUCHHS
(BUiMKa) peecTpiB HOTApiaJIbHUX i, JOKYMEHTIB, MEPENaHUX HOTapiyCcy Ha
30epiraHHsl BIAMOBITHO 0 3aKOHOJABCTBA, a TAKOXXK HOTapiaibHOI medyaTku. Taki
pEECTpU, TOKYMEHTH YU TeYaTKa MOXYTh OyTH Ha/JaHl CyJy BUKIIOYHO JJIsi OTJISTY
32 BMOTHMBOBAHOIO CYJOBOIO ITOCTAHOBOIO 1 MIIIATalOTh HEralHOMY IOBEPHEHHIO
mics 3aBepiieHHs orisay [188, c. 8], mo 3abe3nedye 30epekeHHs IXHbOT HUTICHOCTI
Ta OE3MEePEePBHICT, HOTAPIAIBHOI ISUIBHOCTI. Y BHUHATKOBHX BHIIQJKaX, KOJH
CYJIOBUM PILLIEHHAM Mepe0aueHO BUJIyYeHHS! OpPUTIHAJIB HOTaplalbHUX IOKYMEHTIB,
I Tpoleaypa 3I1MCHIOETHCS 3a YMOBH IOBIJIOMJICHHS 3aBilyBada HOTapiajabHOIO
apxiBy, KOHTOpU a00 mpuBaTHOro Hotapiyca. [Ipu nboMy 000B’3KOBO 3aJIMILIAETHCA
3aCBIAYEHA KOMIS BHJIYYEHOTO JOKYMEHTa pa3oM 13 KOII€ CYIOBOIO PIIIEHHS, 10
CIyrye MiAcTaBow s BUiMKU. Takuil migxia BignmoBinae Bumoram cr. 23 KIIK
VYkpainu m00 JOTPUMAaHHS MPOIECYaIbHOTO MOPSAKY MPU OTPUMAHHI JOKa3iB 1
rapaHTye 3aXuCT MpaB 0cid, Yui IHTepecH MOXKYTh OYTH 3a4eryieHl BHACHIIOK TaKUX
nit [172]. TakuMm 4uHOM, peryJitOBaHHS BUJAdi, TUMYACOBOTO JOCTYIy Ta BUIMKHU
HOTapiaJbHUX JOKYMEHTIB Y KpUMIHAJILHOMY TIPOIIEC] CIIPSIMOBaHE Ha 3a0e3MeueHHs

iXHBOI JJOKAa30BO1 HIHHOCTI 3 OJHOYACHUM JOTPUMAHHSM IPOIECYyaIbHUX TapaHTiH.
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Ile copusie peamnizalli TPUHIMIIB 3aKOHHOCTI, CIPABEIJIMBOCTI Ta 3aXUCTYy IIpaB

YYaCHHMKIB MPOBAJKEHHS, a TakKoX 30€pexeHHI0 MLUIICHOCTI HOTapiaJbHOI
JOKYMEHTAIli SIK BaXXJIMBOI CKJIaJ0BOi MPABOBOi CUCTEMH. 3a3HayeHl MPOIECyallbHI
BUMOTH IIOAO JOCTYIMy 10 HOTapiaJlbHUX JOKYMEHTIB JI€MOHCTPYIOTh, IO
3aKOHOJIaBellb MPUIUISIE OCOOJIMBY yBary 3aXWMCTy HOTAplajJbHOI JOKyMEHTaUli SK
JpKepena 10ka30Boi iH(opmallii, BCTAHOBIIOIOYM YITKI MEX1 BTpydYaHHS y cdepy
HOTapiabHOI AisTbHOCTI. OmHAK €QEeKTHBHICTh IHUX MPOIEAYpP HEMOXJIHBA 0e€3
HaJeKHOTO0 (YHKIIOHYBAaHHSA IIHUPIIOI CHUCTEMH TPABOBUX TapaHTI, SKi
3a0€3Mevyl0Th CTaOUIbHICTh, HE3aJEKHICTh Ta HaJeKHE BUKOHAHHS HOTaplycaMu
CBOIX MTOBHOBA)XEHb.

Ha nymxy bonmapeBoi M. B., rapantii HOTapiaJIbHOI MiSUTBHOCTI SIBJISIFOTH
c0o00I0 KOMILJIEKC MPaBOBUX 3aCO01B, SKI 3a0€3MeUyI0Th HAICKHY peai3allito mpas i
BUKOHAHHS 000B’S3KIB yCiMa y4aCHHUKaMU HOTapiajdbHUX mpaBoBigHocuH [80, c. 79].
I{i rapaHTii crpsMOBaHI Ha 3aXHCT IpaB 3alHTEPECOBAHUX OCIO 1 MIATPUMAHHS
CTaTyCcy HOTapiyca K cyO’ekTa MyOJIiYHOI BIagyd Ta HE3AJIEKHOTO HOPUIAUYHOTO
MIOCEpEIHNKA B HOTaplaJIbHUX BiAHOCHHAX. OTXe, rapaHTii HOTapiaJbHOI AiSUIbHOCTI
€ OJIHAKOBO BAKJIMBUMH JJISl BCIX CyO’€KTIB LIMX BIAHOCHH, OCKUIBKH 3amOOIraroTh
MOPYIICHHIO IXHIX MpaB 1 CIPHUSIOTH iX JOTpUMaHHIO [8].

K. Jocinuyk knacudikye rapantii HOTapiajabHOI AISUTBHOCTI TaKuM 4nHOM. Jlo
17ICOJIOTIYHUX TapaHTid B YKpaiHi BOHA BIJHOCHUTH HAsBHI KYJIBTYpHI IIHHOCTI,
piBEHb MPaBOCBIJOMOCTI Ta MpPaBOBOi KyJIbTYpU HACEJICHHs, HOro pO3yMIHHS Ta
CTaBJICHHS 710 pouti ¥ GyHKIIN HOTapiaTy. Y I[bOMY KOHTEKCTI BaXJIMBOIO € HE JIUIIIE
TUSTIBHICTh JIEPKABHOTO arapary 4 BIAMOBIJHUX YCTaHOB, ajie ¥ Oe3mocepeHs
poboTa HOTapiyciB, aJ’)ke caMe BOHHM BIAMOBIIAIOTH 3a MIiJBUIICHHS PIBHS JOBIPU
CyCHUIbCTBA. XOYa 1HOM1 TPAIUISIOTHCS BUIIAJIKM HEIOOPOCOBICHOTO BUKOHAHHS
00O0B’SI3KIB UM HAaBITh 3JIOYMHHHUX Jlil, BOHM HE IMOBHHHI MIAPUBATH aBTOPUTET BCI€i
cuctemMu Hortapiaty. Came TomMy AepkaBa Mae n0aTh PO 30EpEKEHHS BHUCOKOI
penyTarii 1i€i iIHCTUTYIII, 1100 KOXeH TPOMaIsTHUH MIT TTOBHICTIO TIOKJIaIaTUCS Ha 11
TUSJIBHICTD.

Oco06auBy rpyny CTaHOBIIATH CIICIIabHI TapaHTii, TOOTO IOPUIUYHI MEXaHI3MHU

Ta YMOBH, SKi 0Oe3mocepenHpo 3a0e3rmeuyioTh (YHKIIOHYBaHHS HOTapiabHOT
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JUSUTBHOCTI. Y 3araJbHOMY CEHC1 [0 TaKuX TapaHTiil HaleXaTh 3aKpiluieH] Yy

3aKOHOJIABCTBl 3acO0M, IO TapaHTYIOTh peajizallilfo Ta 3aXHCT IpaB, 000B’s3KIB 1
3aKOHHUX 1HTEPECIB TPOMA/ISH.

FOpuauyni rapanrtii  opraHizamii HoTapiaTy B YkKpaiHli mnepeadaueHi
KoHctutyniero ta 3akoHamMu YKpaiHu. BOHM MICTATH NMpaBOBI 1HCTPYMEHTH, SIKI
3a0e3ne4yroTh Opratizauiio Ta epeKTUBHE (PYHKUIOHYBAaHHS HOTapiaJIbHOI CHUCTEMHU.
3aKOHO/ABCTBO BH3HAYA€ NMOBHOBAKEHHS JIEP’KaBHUX OPraHiB Ta MOCAJOBHX OCIO y
cdepi opraHizaiiiHO-TPABOBOTO PETYJIOBAHHS HOTapiajdbHOI JisIbHOCTI. JlepkaBHi
OpraHu 3A1MCHIOIOTh KOHTPOJIb Ta METOAMYHE KEPIBHUIITBO, HAAAIOYN PO3’ICHEHHS 1
JOTIOMOTY HOTapiycaMm y BUKOHaHHI IXHIX TpodeciiHUX 3aB/IaHb.

3okpema, MiHiCTepCTBO IOCTHIIT YKpaiHU Ta MOro TepUTOpialibHI MiTPO3ALIN
BIJIMOBIIAIOTH 32 METOJIMYHE Ta aHATITUYHE 3a0e3MeUeHHs] HOTapiaJIbHOI JTISJIBHOCTI,
bopMyIOTh MPAKTUKY, PETYJIIOIOTH ii Ta BUJAIOTh BIJIMOBIAHI po3’sicHeHHs. [IpaBoBe
3a0e3nedYeHHs] opraHizalii HOTaplaJbHOI AISUIBHOCTI 0a3yeTbcsi HA HOPMAaTHUBHO-
MPaBOBUX aKTaX, FOJIOBHUMHU cepejl IKUX € Haka3u MiHicTepcTBa IOCTHUIII.

Takum 4ynHOM, €(EeKTHUBHICTh (DYHKIIIOHYBAHHS HOTaplaTy B YKpaiHl 3aJI€KUTh
BiJl TTOETHAHHS 3araIbHUX Ta CICIIAIbHUX TapaHTIH, 3aKPITIJICHUX Y 3aKOHOABCTBI i
peari3oBaHUX Yepe3 CHCTeMY YIOBHOBaKeHUX opraHiB. lle 3abe3meuye mpaBoBe
pEryJIOBaHHS, 3aXWCT, KOHTPOJIb Ta OpraHi3aililo HOTapialbHOI ISIIBHOCTI,
CTBOPIOIOYM YMOBH JiJIs 11 cTaOLIBHOCTI Ta aBTOpHTETHOCTI [57, ¢. 210-211].

lapanTii HOTapiaNbHOT MISUIBHOCTI CHPHUSIOTH YITKOMY MOPSJKY 3A1MCHEHHS
HOTaplaJlbHUX M1 1 BUKOHAHHIO I1HIIMX OOOB’S3KIB YMOBHOBaXEHUMH OCOOaMH,
3aXMINAI0YM 3aKOHHI MpaBa Ta IHTEPECH AK KIIIEHTIB HOTapiyca, TaK 1 HOro camoro.
BoHu sBISAIOTH COOOI0 CYKYIHICTh MpPaBOBUX 1 HPOLUEAYPHUX MEXaHI3MIB, IO
3a0€3neuyl0Th HaJIE)KHE 3[1MCHEHHS MpaB 1 000B’S3KIB YYaCHUKAMH HOTaplaJlbHUX
MPaBOBIAHOCUH, TAPAHTYIOUU 3aKOHHICTh, HAAIMHICTH 1 JOCTOBIPHICTh HOTapialbHUX
aKTIiB, a TAKOK MPABOBY CTaOUIBHICTh Y CYCHUIBCTBI. ['apaHTii BIAIrpalOTh KIIOUYOBY
poJib y 3a0e3leueHH] MPaBOBOT BU3HAYEHOCTI Ta 3aXHCTYy IHTEPECIB yCiX CTOpIH.
YuHHE 3aKOHOJABCTBO YKpaiHM BCTAHOBIIIOE PIBHI YMOBU JIOCTYIY TPOMAJsH [0

HOTapiaJbHO1 JISUIBHOCTI Ta 3a0e3redye HOoTapiycaM OJHAKOBI MOKJIMBOCTI A il
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oprasizaiii Ta 3A1MCHEHHs, 10 MIAKPIILIIOETLCA AEpP>KaBHUMH rapanTtismu [261, p.

91-92].

FOpuanyni rapanTii opradizaiii HoTapiaTy B YKpaiHi — 1€ mnepeadaydeHi
KoncTuTyiiero Ta 3aKOHOJABCTBOM TIPaBOBI IHCTPYMEHTH, CIpPSIMOBaHI Ha
3a0€3MeUeHHS] HAJIE)KHOTO (DYHKIIIOHYBaHHS Ta CTaOUIbHOCTI HOTapiadbHOI CUCTEMH,
a TakoX ii epexkTuBHOCTI. KiIFOUOBHM €JIEMEHTOM MIATPUMKH ISUIBHOCTI HOTapiarTy €
CYKYHHICTh NEBHUX TrapaHTId (K 3arajlbHUX, TaK 1 CHELIaI30BaHUX), a TAKOX
3aX0AM JepKaBH, SIKI Yepe3 MPaBOBI HOPMH Ta IHCTPYMEHTH PETYJIOIOTh CYCIUIbHI
BiTHOCMHU Yy cdepl HoTapiaTy, 3a0e3neuyrodyd ix ropuaudHe ohOpPMIICHHS,
peaitizaiiiro, KOHTpOJIb, 3aXucT 1 oxopoHy [57, c¢. 211]. K. Umwkmaps posriasgae
rapaHTii HOTapiaJIbHOT JISUTBHOCTI 3 TO3MINT KBaTi(hiKOBAaHOT IOPUIUYHOI TOTIOMOTH
SK IOpUJIMYHO 3HAUYIIUN MEXaHI3M, 110 3abe3reuye GyHKIIOHYBaHHS HOTapialbHUX
OprasiB 1 MOCIIJJOBHO BTUIIOETHCA HAa OCHOBI KOHCTUTYLIMHOrO MpaBa TpOMajsiH Ha
npodeciiiny IOpUAUYHY MIATPUMKY, IO 3aKPIJIEHUHA Ha 3aKOHOJABYOMY Ta
MPaBO3aCTOCOBHOMY piBHsIX. J[OCHITHUK BHUIUISAE TakKi CKJIAI0BI CUCTEMHU TapaHTIii
HOTapilajgbHOI JISUIBHOCTI: 1) HEyNepemXeHICTh; 2) HE3AIEeKHICTh, 3) OpleHTallis
BUKIIIOYHO Ha KOHCTHUTYIIIO, 3aKOHHM, TIPABOBI aKTH OpPraHiB JEpKaBHOI BIaAM Ta
MICIIEBOTO CAMOBpPSIyBaHHS, YXBaJICHI B MeEXax iX IMOBHOBaXEHb, a TaKOX Ha
MIKHApOJHI HOPMATUBHI akTu; 4) HOTaplaJibHa TAEMHUI; 5) CYAOBHM 3aXUCT
HOTapianbHOI misutbHOCTI [230, ¢. 65].

Ha nymky M. JlonuHCHKOi, HOpMH, BU3HAUCHI y 4acTHHI 2 cTarTi 8-1 3akoHy
VYkpainu «IIpo HOTapiaT», MarOTh BEJMKE 3HAYCHHS MJi 3a0€3IMeUeHHs 3aKOHHOCTI
HOTapiaJibHO1 A1SUIBHOCTI, OCKIJIbKM BOHM BCTAHOBIIOIOTH 3a00pOHY Ha BTPYYaHHS Y
poboTy HoTapiyca, opMyIOUr APYTY TPyIy rapaHTiid. 3aKOHOAABCTBO YITKO BKa3ye,
o OyJp-sfiKke BTpPY4YaHHS Yy JISUIBHICTh HOTaplyca, 30KpeMa CIOpoOM MEpEerIKOAUTH
BUKOHAHHIO MOro 0OOB’S3KIB, CIIOHYKAaHHs A0 MPOTHUIPaBHUX Al a00 BUMaraHHs
BIJIOMOCTEH, IO CTAHOBJATH HOTapiaJbHy TAEMHHUIIO, BiI HOTapiyca, MOro
MOMIYHHKIB UM IHIIUX MPAI[iBHUKIB, SKI MepeOyBalOTh y TPYJAOBUX BIJHOCHHAX 13
HUM, € 3a00pOHEHHM 1 Tepeadavac BiAMOBIAAIBHICTh 3T1HO 13 3aKoHOM. [Ipu mbomy
BTpY4YaHHS HE OOMEXKYEThCS JIMIIE 3a3HaYCHUMU JiaMU. J[0 OKpeMoi rpyru rapaHTii

HaJeXaTh HOPMH, 1110 PETYJIOIOTh MOPSAOK MPOBEICHHS O0IIYKY, BUIMKH YW OTJISILY
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pobouoro wmicusg HoTapiyca. Ilpore 111 HOpMH MarOTh TMEBHI BIJAMIHHOCTI BIJ

noJiokeHb KpuMIHAIbHOTO MPolieCyalbHOr0 KOACKCY YKpaiHu, HapHKiIajl, y TJaBax
15 1 16 3anpoBaykeHO HOBI MOHATTS, TaKl SK TUMYACOBHH JOCTYI 10 peuei 1
JOKYMEHTIB Ta THMYaCOBE BUJIyUCHHS MaifHa. [HIIa rpymna rapaHTiid BKIOYaE HOPMH,
AK1 3a00pOHSIOTh BUJIIYUYEHHS HOTaplalbHUX PEECTPIB, MEYATKH HOTaplyca, a TaKOX
JTOKYMEHTIB, TIepelaHnx HoTapiycy Ha 30epiranHs [52, c. 300-303]. 3a3nadeni
3aKOHOJ[aBYl HOPMH, 1[0 PETYJIIOITh 3aXUCT HOTAaplaibHOI JISJIBHOCTI  Ta
BCTAHOBJIIOIOTh TOPSAIOK 3MIIMCHEHHSI MPOIECyaIbHUX Mil, TaKUX SK THUMYaCOBUMN
JOCTYTI 10 TOKYMEHTIB, 3HAXO/ISITh CBOE B1JIOOPa)KEHHS Yy CYJIOBIN MPAKTHIIL.

Tak, 7 Bepecus 2021 poky Cnmimuuit cynns JIeHIHCBKOro palOHHOTO CyIy M.
XapkoBa B MeXax KPUMIHAJIBHOTO TMPOBAHKEHHS, BIAKPUTOrO 3a O3HAKaMU
maxpaiictBa (4. 2 c¢r. 190 KK Ykpainu), po3risiHyB KJIONOTaHHS OpraHy J0CYI0BOTO
pPO3CHIAyBaHHS NPO TUMYACOBUH JOCTYH A0 JOKYMEHTIB, IO 3HAXOAWIHCS Y
MpUBAaTHOTO HoTapiyca. IliacraBoro Uil 3BEpHEHHS CTajl0 NPUIYLIEHHS, LIO B
Marepianax, sKi OyJuM OCHOBOK YKIAJIEHHS JIBOX JOrOBOPIB KYMIBII-IIPOJAXKY
HEPYXOMOro MaitHa B XapKOBi, MICTSThCS BIJOMOCTI, BaXXJIMBI JIJIi BCTAHOBJICHHS
(dakTHIHUX 0OCTABHH 3JI0YNHY.

30Kkpema, CIIJICTBO BBAXKANO, IO OPHUTIHAIW JOKYMEHTIB, SIKI TOCBIIYYBaJIH
yrogu Bin 19 TtpaBHs 2020 poky, MOXYTh MHIATBEPAWTH a00 CHpocTyBaTu (axT
3aKOHHOCTI TIPABOYMHIB Ta 3’SICyBaTH KOJO OCI0O, NPUYETHUX JO BUYUHEHHS
HMOBIpPHOTO MPABONOPYIICHHS. BpaxoByroun HEMOXKIMBICTH OTPUMATH 111 B1JIOMOCTI
THIIUM IIJIIXOM, CIITYMN HAMoJsAraB Ha HeOOX1THOCT1 OCTYITY IO HUX 1 MOMKJIMBOCTI
1X BUJIy4YEHHS.

Cniquuii cyaas, AOCHIIMBIIM HajaHl Marepiajid, BCTAHOBHB, II0 Y MeEXKax
JIOCYJIOBOTO PO3CIIyBaHHS KPUMIHAJIBLHOTO MPOBAKEHHs, BHeceHoro 10 €P/IP 3a
O3HaKaMH 3JI04MHY, nependadyeroro 4. 2 ct. 190 KK Ykpainu, icHye HeOOXITHICTb Yy
TUMYAaCOBOMY JOCTYIIl JIO pedel 1 JOKyMeHTIB. B KiomoTaHH1 ciigyoro 3a3HavyeHo,
10 JOKYMEHTH, Ha IMiJICTaB1 SIKUX YKJIaJIEHO JJOTOBOPH KYIIIBII-MPOJIAKY HEPYXOMOTO
maiiHa Bix 19 tpaBusa 2020 poky, nepeOyBaroTh y BOJOJIHHI TPUBATHOTO HOTapiyca

Ta MICTSATh BIJIOMOCTI, IIT0 MOKYTh OYTH BUKOPUCTaHI K OKa3H. Y pa3i BUIYUYEHHS
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11050,¢ OpI/IFiHaJ'IiB BOHHM MATUMYTb 3HAYCHHA [JII BCTAHOBJICHHA oOcTaBUH y

KPUMIHAJIbHOMY MPOBAJIKEHHI.

BignoBigHo o monoxkens 4. 1 cr. 131 KIIK Ykpainu, 3axomau 3a0e3nedeHHs
KPUMIHAJIBHOTO TPOBA/)KEHHS 3aCTOCOBYIOTBCS ISl JIOCSATHEHHS MOro JI1€BOCTI.
ITynktamu 5 1 6 4. 2 ct. 131 nepeabadeHo, M0 TaKUMH 3aX0JaMU € THUMYaCOBHI
JOCTYH A0 pedeil 1 JOKYMEHTIB Ta THMYaCOBE BUIy4YEHHs MaiiHa. 3rigHo 3 4. 1 CT.
159 KIIK VYkpaiHu, THMYacoBUM JOCTYIl TMOJSTa€e y HaJAaHHI MOXJIMBOCTI
O3HAWOMUTHUCS 3 JOKYMEHTaMH, BHTOTOBUTH iX KOIii Ta, 3a pPIMICHHSIM CYIY,
BUJIYYUTH IX.

Yactuaa 5 cr. 163 KIIK VYkpainu Bu3Hayae, 10 yxBaja MpPO HAJAHHS
TUMYACOBOTO JIOCTYIY ITOCTaHOBIJIAETbCS Y pa3l JOBEICHHS JOCTaTHIX IIiJICTaB
BBa)KaTH, 10 3a3HAa4YEHI JIOKYMEHTH MepeOyBarOTh Y BOJIOIHHI BIMOBIIHOI OCOOHU Ta
MalOTh CyTT€BE 3HAYEHHS [JJs BCTAHOBJEHHS OOCTaBUH KPUMIHAJIBHOTO
MPOBA/KEHHs. Y TMOJAaHOMY KJIOMOTAaHHI IIi OOCTaBMHU Oylid OOIPYHTOBaHi, a
HEMOKJIUBICTh OTPUMATH BIJIOMOCTI 1HIIHMM LUISXOM MIATBEPAKEHA.

3 omisAy Ha BUKIAAEHE CyJl AINIIOB BUCHOBKY, IO KJIOMOTAHHS MiJIATae
3aJI0BOJICHHIO, a THUMYaCOBUH JIOCTYN JI0 JOKYMEHTIB 13 MpPaBOM BHIyUYEHHS IX
OpHTIHATIB € HEOOXIAHUM JJIs TOCSTHEHHSI METH JIOCYI0OBOTO po3ciiayBanHs [216].

B ixmiit copasi (Ne 759/11967/16-k) 2 Bepecus 2016 poxy CBSTOIIMHCHKHIA
parionnuii cynq M. KueBa posrisiHyB kionoTaHHs ciigdoro CBSTONIMHCHKOTO
YOPaBIIHHS MOJIIli, MOTOMKEHE MPOKYPOPOM MICIEBOI MPOKYypaTypH, OO0
3aCTOCYBaHHA 3aXO0JIB 3a0€3MEeUYeHHS] KPUMIHAIBHOTO MPOBAIKEHHS, BIIKPUTOTO 32
dbakTOoM TiapOOSIEHHS JOKYMEHTIB, 110 MICTSTh O3HAKU 3JI0YHHY, TlepeadadeHoro . 1
cT. 358 KK VYkpainu. CyTh KJIOMOTaHHS MOJSTrana y HaJaHHI TAMYAacOBOIO JTOCTYIY
70 OPUTIHATIB JIOKYMEHTIB, 110 3HAXOAWJIKMCS y MPUBAaTHOrO HoTapiyca KuiBchkoro
MICBKOT0 HOTap1aJIbHOT'O OKPYTY, Ha MIACTaBl AKUX OyB MOCBIIYEHUH 3aMOBIT, 3T1THO
3 KM YC€ MaifHO OMEpIIoro NepexouiIo 1HIIH 0co0i.

[TincTaBoro /Ui MOJaHHS BOTO KJIOMOTAHHS CTaJIO Te, IO MiJ 4ac A0CYJI0BOTO
po3ciigyBaHHsl OyJIO BCTAaHOBJIGHO: MICJISI CMEPTI TPOMAJIIHUHA, 3 SIKUM paHilie
YKJIaJICHO JIOTOBIp JOBIYHOTO YTPUMAaHHs, OyJIO 3asBJICHO MPO 3aMOBIT, TOCBIIYCHUIMA

IpUBAaTHUM HOTapiycoM. Lleli MOKyMEeHT iICTOTHO 3MIHIOBaB MOPSJIOK CHAJAKyBaHHS,
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OCKUJIbKH TIepeJaBaB MaiHO IHIIIOMY CHaIKOEMIIIO, HXK OyJio mepeadadyeHo yMoBaMu

noBiYHOro ytpuManHs. Ilorepmina, sika 31ilicHIOBaja AOTJsA 1 po3paxoByBaja Ha
nepexiJi KBapTHPU y BIACHICTh Ha MIiACTaBi JOTOBOPY, 3asBHJIA, IO 3a JKUTTS
cHaJKoAaBelb HIKOJIM HE MOBIIOMIIAB ii MPO CKJIaJaHHS 3alOBITY Ha KOPUCTh 1HIION
ocobu. BogHouac mpaBo BiIacHOCTI Ha 3a3HAYEHY KBapTHUPY BXkKe OYJI0 3apeecTpoBaHE
3a HEIO Ha M1JICTaB1 I0r0BOPY JOBIYHOIO yTPUMAaHHS.

VY X0l po3ciilyBaHHS BCTaHOBJIEHO, 110 B Jcronani 2015 poky npuBaTHHIA
HOTapilyC MOCBITYUB CITIPHUMA 3aIOBIT, IO CTAB MPEAMETOM JIOCTiHKEHHS. OCKIIbKH
icHyBaja OOIpyHTOBaHa Mif03pa MO0 MIAPOOJIICHHS IOTO JOKYMEHTA, CIIiJICTBO
HaIoJIsATa0 Ha HEOOXITHOCTI OTPUMATH JOCTYH 10 OPHTIHATIB JIOKYMEHTIB, SKi
CTaJIu M1JCTaBOO JJISI HOTO TIOCBITYCHHS, a0H TIEPEBIPUTH 1X CIIPABKHICTD.

Cya, IocHiIMBIIA MaTepiaiy Ta 3aclyXaBIlId apryMEHTHU CTOPIH, 3a3HAYMB, 1110
BinoBiaHO 110 ctateit 131, 159163 KIIK Ykpainu TuMyacoBuid JOCTYI JI0 peyei i
JTOKYMEHTIB MOX€ OyTH HaJlaHO y BHUIIAJIKY, SIKIIO 0€3 TaKOro 3aX0Ay ICHY€ 3arposa
BTpaTd a00 3MIHM JOKYMEHTIB, a00 SKIIO iX BWJIYYEHHS € HEOOXIAHUM s
JOCSITHEHHSI METU KPUMIHAJIBHOTO MpoBakeHHs. Cya MIAKPECINB, 110 HOTaplajabHI
JTOKYMEHTH € BAXJIMBUM JIOKa30M Yy BCTAHOBJICHHI MIMCHUX HAMIPiB CMAJKOABIIS Ta
MOKYTh MIATBEPAUTH a00 CIPOCTYBATH (aKT IMiIPOOICHHS.

Bonnouac, orminooun OanaHc MK MOTpedaMu CIIJACTBA Ta 3aXHCTOM IpPaB
CTOpIH, CyJl IIMIIOB BHCHOBKY, II[0 TOBHE BHWJIYYEHHS OPHUTIHAIIB 3alOBITYy HE €
oOrpyHToBaHuM. [y 1iiiel JoKa3yBaHHS JHOCTAaTHIM Oyjie 03HAMOMIICHHS CJI190T0 3
JOKYMEHTaMHU Ta OTPUMAaHHS 3aBIPEHUX KOMiH, 110 J03BOJUTH MPOBECTU MEPEBIPKY
iXHBOTO 3MICTY Ta PEKBI3UTIB, HE MOPYIIYIOYH MPUHIUIIIB 30€PEKEHHS OPUTIHAIIB Yy
HOTapiaJIbHOMY JIJIOBOJICTBI.

TakuM 4YHMHOM, YXBajJol CyAy KIJIOMNOTaHHSA CIIIYOro OyJio 3aJ0BOJICHE
YaCTKOBO: HAJaHO JO3BIJT HA TUMYACOBUH JTOCTYI 10 JOKYMEHTIB Ta OTpHUMaHHS X
3aBIpEHUX KOITii, aJie y BIUIyYCeHHI OpUTIHAIIIB BimMoBiIeHO [218].

AHaJi3 bOro CyJ0BOTO PIMICHHS CBIIYUTD, 10 Y MPAKTHUIIl OI[IHKH HOTapiaJIbHO
MOCBIJYEHUX JOKYMEHTIB SK JOKa3iB CYIW BUXONATH 13 TMPHUHIUIY JTOCATHEHHS
OaslaHcy MK MOTpebaMu KpUMIHAIBHOTO MPOBAKEHHS Ta OXOPOHOIO CTAOUIHHOCTI

HOTapianpHOTO 00iry. HoTapiaabHO MOCBITUEHUN 3aMOBIT, TTONPH MPE3YyMIIIII0 HOTO
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JTIHACHOCTI, MIJJIATAE MEPEBIPIll HA MPEeIMET aBTEHTUYHOCTI M MOKE PO3TIISIATHCS K

J0Ka3 y KpUMiHaJbHOMY TpoBapKeHHI. [lpu 1boMy Cyaum HaAamOTh MepeBary
croco0aM 3abe3nedyeHHs JOKa3iB, 10 MIHIMI3YIOTh PU3UKH BTPATH UM MOUIKOHKEHHS
OpUTiHAIIB, BHU3HAIOYM JOCTATHIMU 3aBIpEeH1 KOMii JJIs JIOCATHEHHS IUJIel
JOKa3yBaHHS.

Haromicte, Tpeba 3BEepHYTM Ha BaXKJIMBY OOCTaBUHY: XO4Ya «OTPHUMAHHS
3aBIPEHUX KOMI» HALIOHAJBHUN CYJ pO3IJIAAa€ SK JOCATHEHHS OallaHCy MIX
noTpebaMu  KPUMIHAIBHOTO  TMPOBA/PKEHHS  Ta  OXOPOHOK  CTaOUIBHOCTI
HOTapiaapbHOTO O00Iry, 1, BIAMOBIAHO, SK OUIBII M’SKHH 3aci0 JOCATHEHHS IIUICH
JI0Ka3yBaHHs, €BPONEUCHKUN Cy[ 3 MpaB JIOJUHU JINIIOB 1HIIOTO BUCHOBKY. Tak B
M.N. and Others v. San Marino Cyxa 3a3HaumB, IO KOIIOBAaHHS € CIIOCOOOM
OTPpUMAaHHS, a OTXKe 1 BUIy4eHHs 1HpopMaIlii, He3aaeKHO BIJ] TOTO, 1[0 OPUTTHATLHUN
HOCIM AaHuX 3anumiuBcs Ha Micul. Kpim Toro, y naHomy BUNAAKY KOIIOBaHHS
MIPU3BEJIO JO OTPUMAHHS Ta CAMOCTIMHOIO 30€piraHHs BIANOBIIHUX JAHUX OpPraHaAMH
Bianu [249]. Tak, y 2009 pomi B Itanii Oyno po3noyaTo KpuMiHAIbHE MPOBAKEHHS
MPOTH Tpynu Oci0 (KpiM 3asBHUKIB y WM crpasi), SKUM IHKPUMIHYBalIH, 30Kpema,
y4acTh y 3JIOYMHHIA 3MOBI, BIJMUBAaHHS KOIITIB, 3JIOBKUBAHHS CIy>KOOBUM
cTaHOBHUIIEM y cdepi (IHAHCOBHX OIepalliid, po3TpaTy, yXWUJEHHS BijJ CIUIATH
MOAATKIB 1 IIaXpanCTBO.

3rigHo 3 Marepianamu cripaBu, man E.M.II. opranizyBas, (hiHaHCYBaB 1 KepyBaB
IPsIMO UM OMOCEPEIKOBAHO MEPEKEI0 KOMITaH1M, po3TallloOBaHUX Y KUTBKOX JeprKaBax
(Can-MapuHno, Itanis, Manwta, [loptyranis (Mazgeiipa) Ta Banyaty). Yci Bonu 0ynu
noB’s13aH1 3 KoMIlaHiero San Marino Investimenti S.A. (S.M.l.), sika, 3a gaHUMHU
cimijacTtBa, Haiuexana mnany E.MUII. 1 BukopuctoByBanmacs JUisi NpPOBEIEHHS
IHBECTULIIMHUX 1 (iAyLIapHUX ONepalii, MO AO03BOJIUIM ITAJIACBKUM KIII€EHTAM
Jeraji3yBaTy KOIITH, 3700yTi 3M04MHHUM 1uisxoM. lle 3mificHIOBanocs HUISIXOM
3aCTOCYBaHHS TOMBIMHOI cucTeMH (imyIiapHUX JAOpPYydYeHb, sIKa MPUXOBYBaJIa
CHPAaB)KHE MOXOJKEHHSI TPOLIOBUX KOILTIB.

Ocobu, 0OBHMHYBaY€H1 y CHpaBi, MiJO3PIOBAIMCS y HaJaHHI 1HBECTHUIIMHUX
nociyr 0e3 BIAMOBIIHOT peecTpailii Ta (iHAHCOBUX JI03BOJIB, SIK TOTO BHMAarae

ITAJIAChKE 3aKOHOIABCTBO.
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VY Mexax poscnigyBanHs, 8 TpaBHa 2009 poky opranu mpokyparypu Pumy

3BEpHYJIUCA JI0 Cy10BUX opraHiB CaH-MapHuHO i3 3aTUTOM PO MDKHAPOAHY ITPABOBY
gornoMory (Ha mijacraBi cT. 29 JIBOCTOPOHHBOI KOHBEHIII Mpo JApyxOy 1
nobpocycinctBo Mk Itamieto Ta Can-Mapuno 1939 p.) 11 oTpuMaHHsT JOKYMEHTIB
Ta NPOBEJIEHHS OOIIYKIB y OaHKax, (iayliapHUX IHCTUTYTaxX 1 TPAaCTOBUX KOMITAHISAX
Can-MapuHo.

27 nucronana 2009 poky cyaas nepiuoi iHcTaHuii Can-Mapuno (Commissario
della Legge) 3am0BONBHHUB 1€ KIOMOTAHHS, BU3HABIIM, IO 3a3HAYCHI 3JI0YUHU
KaparoThCsl TaKOX 1 3a 3aKkoHOjaBcTBOM CaH-Mapuno. VY pimieHHi cyJ 3000B’s13aB
IIPOBECTU PO3CIIAYBaHHS IMOJ0 BCiX OaHKIB, (igyIiapHUX 1 TPaCTOBUX KOMIaHIN
Can-MapuHo 3 METOIO0 BWJIYYEHHS KO JOKYMEHTIB, 30KpeMa OaHKIBCHKHX
BUIMKCOK, Y€KiB, (IIyIIapHUX PO3MOPSAIKEHb Ta EJICKTPOHHOTO JHUCTYBaHHS, SKI
CTOCYBAJIMCA paxyHKIB, MOB’si3aHMX 13 Kommadiero S.M.I. abo ocobamu, 110
(pirypyBaiu B yXBaJl.

Cya mnocraHoBuB, IO 310paHl JOKYMEHTHM MarlwTh OyTH CKOIIHOBaHI, a
OpUTiHAJIM MOBEPHYTI BIACHUKAM; y BHIIAQJIKy BHUSBJIEHHS BIANOBIAHOI 1H(popMmarii
KEepIBHUKUA OAaHKIBCHKUX yCTAHOB IOBWHHI MPOTSTOM JABAIATH AHIB TIEpeaTH KOIIii
JIOKYMEHTIB 10 ATeHTCcTBa ()IHAHCOBUX PO3CIIAYyBaHb, sIKE, Y CBOIO YEPry, HETaiHO
MOBIJOMJISIIO 1TAMIMCHKI OpraHu Biaau. Takoxx mepemdayanocs CTBOPEHHS KON
€JIEKTPOHHUX HOCIIB, iXHE oOleyaTyBaHHs Ta 30epiraHHs MiJ] KOHTPOJEM CYJIOBOT
TTOJTIIII].

VYpsan 3amnepeuyBaB mnopyuieHHs cT. 8 KoHBeHIi, CTBEpIKYHOYH, IO
(aKTUYHOTO «BWJIYYEHHS» JOKYMEHTIB He OyJI0 — JuIle iX KOIMIIOBaHHS Ta
noBepHeHHs. BoOHM HarojomyBainu, 10 He BinOynocs OOIIYKIB Yy TNPUBATHHUX
MMOMENIKAaHHAX 4u o(icax 3asgBHHUKIB, & OTPUMaH1 KOIMii Maju CyTO 1H(QOpMaLIiHHIA
XapakTep 1 HE CTOCyBaJuCs ocoducTtoro *uTTsa. Ha nymky ypsay, Taki OaHKIBCBKI
JOKYMEHTH HE MiANaaaroTh IMiJl 3aXUCT CT. 8, OCKUIPKA HE € «IHTUMHUMHY» Ta HE
BILJIMBAIOTH HA COLIANIBHY 1ICHTUYHICTH OCOOU.

Cyn, ongHak, 3a3Ha4yuB, 10 Oyab-sika iHGoOpMallis, OTpuMaHa 3 OaHKIBCHKHX
JOKYMEHTIB, CTaHOBUTb OCOOHMCTI JIaHl, HE3aJIeKHO BIJI TOr0, 4YM € BOHH

«UYTIIMBUMUN)). Cy,Z[ HAroJIOCuB, IO IIOHATTA «IIPHUBATHOI'O KHUTTA» OXOIUIIOE HC
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aume chepy ocobucroro, ajge W MpodecitHOTO YM MiANPUEMHHIIBKOTO JKHTTS

(cnmpaBa Amann v. Switzerland, 2000 p.). OTxe, y naHiii crnpaBi BTpy4aHHsS B
IIPUBATHE YKHUTTS MaJIO MiCIIe.

Cyn miaTBepauB, 1m0 3actocyBaHHsS cT. 8 KoHBeHIli A0 BWIydeHHs (4u
KOIIIOBaHHA) MNPOQECIHHUX JOKYMEHTIB 1 MMEPCOHAIBHUX JaHUX HEOJHOPA30BO
BU3HAaBaj0CsA y momnepeanix cmpasax (Niemietz v. Germany, 1992 p.; Crémieux V.
France, 1993 p.; Bernh Larsen Holding AS and Others v. Norway, 2013 p.).

30epiranHs abo mepenaya iHGOpMAaIii, MO CTOCYETHCS MPUBATHOTO >KUTTS
0oco0u, HaBiTh 0€3 BUITYUYEHHsI OpPUTIHATIB, CTAHOBUTH BTPYYaHHS y MIPaBO HA MOBAry
JI0 TIPUBATHOT'O KUTTS Y po3yMiHHI cT. 8 KoHBeHIii.

Tomy €Bponelicbkuii cya AIMIIOB BHUCHOBKY, 10 caMe KOIIIOBaHHSA
0aHKIBCbKUX JIaHMX — BHUIIMCOK, Y€KiB, (PiAyliapHUX JOKYMEHTIB 1 €JeKTPOHHOI
KOPECIIOH/JICHIIIT Ta IXHE TMojaiblie 30epiraHHs opraHaMd Biaau € (HOpMOIO
«BWJIYYEHHS» 1 CTAHOBUTH BTPYYaHHs Y MPaBO Ha MOBAry 10 MPUBATHOTO JKUTTS Ta
KopecrnoHAeHIIi [249].

PosrnsinyTa cyfoBa npakTuKa 3acBIIUy€ BaXJIUBICTh HOTAPiadbHO MOCBIAYEHUX
JOKYMEHTIB SIK JIOKa3iB y KpUMiHaJIbHOMY mporieci. Bonu HaOyBaioTh 0c0OIMBOTO
3HAQUYECHHS Y BUMNAJKaX, KOJW BIJ IX JOCTOBIPHOCTI Ta 3MICTYy 3aJICKUTh
HiATBEpKEHHST a00 CchpocTyBaHHA (akTy MpPaBOYMHY, a TaKOXK MOXKIUBICTh
ineHTudikamii npudyetHux ocid. Cyau mpu 1bOMY OpIEHTYIOTBCS Ha CTaHAApTH
JOMYCTUMOCTI ~ Ta  HAJIEXKHOCTI  JIOKa3iB, 3aKpilJIeHI Yy  KPUMIHAJIBHOMY
poIeCyalbHOMY 3aKOHOJIAaBCTB1, MIAKPECIIOOYH, M0 HOTapilaibHI JOKYMEHTH
MOKYTh MaTH JOKa30BE 3HAUCHHS JIUIIIE 32 YMOBHU 3a0€3MEeUCHHSI X aBTCHTHYHOCTI Ta
JOTPUMaHHSI BUMOT MpolecyalbHOI npoueaypu aocrymny. Le popmye ennnmii miaxin
710 OI[IHKHM HOTapiaJIbHO MOCBIIYEHUX AKTIB SK JPKEpEN T0Ka3iB, sIKI MAIOTh HE JIUIIIE
dbopmanbHy IOPUIUYHY CHILY, aj€ ¥ 3MICTOBHY LIHHICTH ISl 3’SCYBaHHS ICTUHH Y
KPUMIHAJIbHOMY TMPOBAJ[KEHHI.

Ha mincraBi HaykoBOro aHamizy Ta CyJOBOi MPAKTUKA MOKHA C(HOPMYITIOBATH
HACTYIIHy CHCTEMY KpUTEpIiB HAJICKHOCTI, JOMYyCTUMOCTI Ta JOCTOBIPHOCTI

BiOMOCTEH,  3adiKCOBaHWX y  HOTapialbHO  TOCBIIYEHHUX  JOKYMEHTaXx,
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chopMyIbOBaHy 3 ypaxyBaHHAM BUMOT KpHMIHaJIBHOTO MPOIECYyabHOTO KOJEKCY

VYkpainu Ta crieniaibHOro 3aKOHOaBCTBA MPO HOTapiarT.

1. HanexHicTe BIAOMOCTEH, IO MICTATBCS B HOTapiadbHO IOCBITUYEHUX
JOKYMEHTaX, Y KpPUMIHAJIbHOMY MPOLECI BU3HAYAETHCS iX 3B SI3KOM 13 MPEAMETOM
JIOKa3yBaHHSI Ta 3/IaTHICTIO MIATBEPIXKYBaTH ab0 CIPOCTOBYBATH OOCTaBUHH, SIK1
M1JIJIATal0Th BCTAHOBJICHHIO BiANOBIHO 10 cTarti 91 KIIK Ykpainu.

J1o KpHUTEpIiB HAIEXKHOCTI CJIIJI BIHECTH:

- TMPEeAMETHY pEJIeBaHTHICTh, TOOTO Bi1IOMOCTI, 3adiKCOBaHI B HOTapiaJibHO
MOCBIYEHOMY JIOKYMEHTI, TOBHHHI MpsMO ab0 OMOCEepPEAKOBAHO CTOCYBaTUCS
o0cTaBUH KPUMIHAJIBLHOTO MIPaBOIOPYIICHHS, ocobu T17103pIOBAHOTO
(0OBMHYBAauYEHOI0), MOTEPMUIOro, XapakTepy Ta po3MIpy IIKOAW abo I1HIIHMX
IOPUJIMYHO 3HAYYIIUX (DaKTIB;

- JOKYMEHT Ma€ MICTHUTH BIJOMOCTI, $IKI MOXYTb OyTH BHUKOpPUCTaH1 MJis
MIATBEPKEHHST a00 CHpPOCTYBaHHS KOHKPETHOI IpoliecyalbHOI Bepcii, €JIEeMEHTIB
CKJIaZy KPHUMIHAJIBHOIO MPABONOPYIIEHHS YW OOCTaBUH, 110 MOM AKIIYIOTh abo
OOTSKYIOTh BIIMOBIABHICTD;

- y HOTapiajJbHO MOCBIAYEHOMY JOKYMEHTI MOBUHHI OyTH BiOOpa’keHi came Ti
dakTH 4Yu MPaBOBITHOCUHHU, SIK1 TTOPOKYIOTh, 3MIHIOIOTh 00 MPUITUHSIOTH ITUBUIBHI,
CIMCWHI, MaiHOBI 4YM IHINI TIPaBOB1 HACIIJKH, [0 MalOTh 3HAYCHHS IS
KPUMIHAJILHOTO MTPOBA/I>)KEHHSI.

- BIJJOMOCTI TOBHHHI NepeOyBaTH y 4acoBOMY ab0 MPUYMHHO-HACIIIKOBOMY
3B’SI3Ky 3 TMOJIEI0 KPUMIHAJIBHOTO TMPABOMOPYIIEHHS abo mpolecamu, 1o
6e3mocepeIHbO TepeyBalld Ui HACTAM BHACHIIOK HOTO BUMHEHHS.

2. JlomyCTUMICTh B1JIOMOCTEH, IO MICTIThCA B HOTApiaJIbHO MOCBIIUYEHHUX
JOKYMEHTaX, BU3HAYA€THCS 3aKOHHICTIO CHOCO0y iX CTBOpPEHHS, IOCBIAYEHHS,
OTPUMAaHHS Ta 3aJIy4€HHS 10 KPUMIHAJIBHOIO MPOBAJKEHHS, BIANOBIAHO 10 CTaTel
84, 86, 87 KIIK Ykpainu ta 3akony Ykpainu «IIpo HOTapiaT».

J1o KxpuTepiiB TOMyCTUMOCTI HaJIC)KATh:

- 3aKOHHICTh HOTApiaIbHOTO IOCBITYEHHS, TOOTO TOKYMEHT IMOBHHEH OyTH
CTBOpEHHMI a00 TOCBIIUEHUN HOTAplyCOM Yy MeXax HOro KOMIMETeHINl, 3

AOTPUMAHHAM BHUMOT MaTCpiaJILHOPO Ta MMponecCyajabHOr o HOTapiaJIBHOFO
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3aKOHOAAaBCTBA, BKIOYHO 3 IIpaBWJIaMM  BCTAHOBJICHH:A OCO6H, HepeBipKI/I

BOJICBUSIBIICHHS Ta (OPMH TOKYMEHTA.

- TpolecyajdbHa 3aKOHHICTh OTPUMaHHS JOKYMEHTa — BUTpeOyBaHHS,
TAUMYAaCOBUM JIOCTYI, BWJIY4YEHHs ab0 [OJy4YyeHHS HOTaplajJbHO MOCBIIYEHOTO
JOKYMEHTa /10 MaTepialiiB KpUMIHAIBHOTO MPOBAJKEHHS MOBUHHI 3/1HCHIOBATUCS Y
nopsiaky, nepeadavenomy KIIK Vkpainu, 13 1OTpUMaHHSAM CYAOBOTO KOHTPOJIIO Y
BUIIAJIKaX, BU3HAUCHUX 3aKOHOM.

- OTPUMaHHS JIOKYMEHTa HE TIOBHHHO CYIPOBOJ/KYBAaTUCA HE3aKOHHUM
PO3TOJIOIIEHHSIM HOTapiaJIbHOI TAEMHHUIT; OOMEKEHHS TaKOi TAEMHHUIII JOITYCKAEThCS
JUIe Ha TMIACTaBl 3aKOHY, 3a HAsSBHOCTI IPOIIECYyaIbHOI HEOOXigHOCTI Ta 3
JOTPUMAHHSIM MPUHIIUITY TTPOMOPIIIIHOCTI.

- JIOKYMEHT BH3HA€ThCA JOMYCTHUMHMM JIMILIE 3a YMOBM, IO MiJ 4Yac HOro
oJlepKaHHS Ta BUKOPUCTAaHHA He OyJio MOpYIIEHO IpaBa OCOOM, TapaHTOBaHI
Koucturyniero Ykpainn, KIIK Vkpainun Ta MiKHApOAHMMH JOTOBOpaMH, 1HAKIIE
3aCTOCOBYETHCS IOKTPUHA «TUIOAIB OTPYHHOTO JIepeBay.

3. JIOCTOBIpHICTh BIJOMOCTEH, 3a(IKCOBaHHX Yy HOTApiaJIbHO MOCBIAYEHHUX
JOKyMEHTaX, XapaKTepu3ye CTYIHb BIAMOBIIHOCTI BiToOpaXkeHOT B HUX 1HMOpMaIIii
00’ €KTUBHIM AIMCHOCTI Ta OIIHIOETHCSA CYJIOM Y CYKYITHOCTI 3 1HIIIUMH JIOKA3aMHU.

J10 OCHOBHUX KPHUTEPIiB TOCTOBIPHOCTI CIIiJT BITHECTH:

- Ipe3yMIIiIio GOpMaNIbHOI JOCTOBIPHOCTI HOTAP1aIbHOTO MOCBITYCHHS,

- HasABHICTh YyCiX OOOB’S3KOBUX PEKBI3UTIB, MIAMKCIB, MEYaTOK, BIJICYTHICTh
BUIpaBlieHb ab0 o3Hak (¢anbcudikalli MiABUILYE CTYIIHb JOCTOBIPHOCTI
B1JIOMOCTEH.

- JIOCTOBIPHICTh HOTapiaJIbHO MOCBIAYEHOTO JOKYMEHTa MIATBEPIXKYEThCS abo
CIPOCTOBYETHCS IUIAXOM CITIBCTABICHHS WOTO 3MICTY 3 MOKa3aHHSIMH, BUCHOBKAMU
€KCIIepTiB, PEYOBUMH Ta IHITUMHU MTMCHEMOBHMH JTIOKa3aMHU.

- IEpeBIPIOBAHICTh 3a(iKCOBAHMX BiIOMOCTEH.

TakuM YHMHOM, HAJCKHICTh, JOIMYCTUMICTh 1 JOCTOBIPHICTH B1JIOMOCTEH,
3aiKCOBaHMX Yy  HOTapiaJbHO  TOCBIMYEHHX  JIOKYMEHTaX,  (QOpMYyIOTh

B3a€MOIIOB sI3aHy CHCTEMY KpUTEpIiB, fKa J03BOJIsIE 3a0€3MeUuTH OallaHC MIiXK
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MIJBHUIICHOIO JOKA30BOK0 I[IHHICTIO HOTaplaIbHUX JIOKYMEHTIB 1 HEOOXiTHICTIO iX

KPUTHUYHOT MPOIIECYaTbHOI OIIIHKK B KPUMIHAILHOMY TIPOBA [ )KCHHI.

Anamiz npaktuku €CIUI y cnpaBi M.N. and Others v. San Marino nae
MOXJIUBICTh 3pOOUTH BUCHOBOK, Mo niaxix Cyay 10 BTpydaHHd Yy cdepy
MPUBATHOTO JKUTTSA MpU JOCTyIl N0 npodeciiiHux 1 (IHAHCOBUX JIOKYMEHTIB
OJIHAKOBO 3aCTOCOBHHMI 1 10 HOTapiaJlbHO NOCBIAYEHUX JOKyMEHTIB. He3Baxaroun Ha
T€, W10 YKPalHChKI CyAW YacTO pO3IJISAAI0Th OTPUMAaHHS 3aBIPEHUX KOIIIM
HOTapiaJIbHUX JOKYMEHTIB SIK M’SIKIIITUH 3aXiJl MOPIBHSHO 3 BIJIYYCHHSIM OPUTIHAIB,
norika €CIIJI npemoHcTpye iHme po3yminHa. Cya mnpsMO HArojiourye, Io
KOMIIOBaHHS JIOKYMEHTIB € (OpMOIO iX BHIIyYEHHS, OCKUIBKA HAJa€ Jep>KaBHUM
opraHaM MOJJIMBICTh CaMOCTIMHO 30epiratu iHdoOpMaIliio Ta OTPUMYBATH N0 Hel
MOBHUM JTOCTYM, HE3aJEKHO Bl TOTO, UM 3JIMIIIUBCS OpUTiHAI Ha Miclil. KpiMm Toro,
€CIUI migkpecmtoe, 1o Oyab-sKi JaHi, OTpUMaHi 3 OaHKIBCBKMX YHM 1HIIHX
npoQeciiHuX JOKYMEHTIB, € €JIEMEHTOM IPUBATHOTO >KUTTS OCOOM Yy PpPO3YyMIHHI
cratTi 8 Konsenuii. el miaxia rpyHTyeTbest Ha craniid npaktuui Cyny, 30KkpemMa y
copasi Niemietz v. Germany (oryisi mig 4ac oOLIyKy aJBOKAaTChKHX JOKYMEHTIB (II.
37) [250] migTBepKeHO, 10 30MpaHHS, KOIIIOBAHHS Ta 30€piraHHs TaKUX JTaHHX
CTAaHOBUTH BTPYUYaHHS Yy MIpUBaTHE KUTTS. HoTapianbHi TOKyMEHTH MICTSATh HE MEHIII
3HAUYIIy, a 1HKOJIM I1I€ OUThIII YyTJIMBY 1H(POpPMAIIil0, MOB’sA3aHy SIK 13 MPUBATHHUM,
Tak 1 3 TpodeciiHUM KUTTSIM 0COOHU, Ta MepedyBaroTh MiJi OCOOJMBUM PEKUMOM
KoH(pigeHIIHOCTI. ToMy Hemae TiACTaB BBaXaTH, M0 MO0 HOTapiaJabHO
nocBigueHnx nokymeHTiB €CIIJI 3actocye 1HIIMMA, «M SKIIUi» craHaapT. HaBnakw,
3a aHajlori€r0 3 OaHKIBCBKMMHM JOKYMEHTaMH, KOIIIOBaHHA HOTaplalbHUX
JOKYMEHTIB Takox Oyne posiiHtoBatucs CynoMm sSiK BTPYYaHHS Y MPUBATHE KHUTTS,
0 BUMAara€e JOTPUMaHHS CYBOPHUX KpUTEpIiB 3aKOHHOCTI, JETITUMHOI METH,
HEOOXITHOCTI Ta mpomnopiiiiHocTi. BiagTak MoxHa cTBepaXyBatH, o nosuuisa €CCILI
0,10 0aHKIBCHKUX JIOKYMEHTIB 13 BUCOKOIO MMOBIPHICTIO MOMUPIOBATUMETHCS i Ha
HOTapiaJbHO MOCBIIUEHI JOKYMEHTH, & OT)KE HaBITh KOIMIIOBAHHS TaKUX JOKYMEHTIB
y MeXax KPUMIHAJIBHOTO MPOBAKEHHS MOTPeOyBaTUME HAJICKHOTO OOTPYHTYBAHHS

Ta CyBOPOTO KOHTPOJIO 3 OOKY CYIy.
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TakuM 4YMHOM, Yy HAyKOBIA IIIOMIMHI TIpoOjieMa ydwacTi HoTapiyca y

KpUMIHAJILHOMY TPOBaKEHHI HaOyBae 0araTOrpaHHOr0 XapakTepy: 3 OJHOTO OOKY,
3a MEBHUX YMOB BiH 3000B’si3aHMI CHIBIpAIIOBAaTH 3 OpraHaMH JOCYJIOBOTO
pO3CIiyBaHHS, a 3 1HIIOr0 — 30epiratu nNpodeciiiny TAEMHUIIO Ta 3aXHIIATH IIpaBa
YYaCHUKIB HOTapialibHOTO mpoliecy. [le cTBoproe nmpaBoBy AWJIEMY, BUPIIICHHS SKOI
BHMara€ CHCTEMHOTO ITIXOMy, y3TOJDKEHOCTI 3aKOHOJABYMX HOPM Ta yHi(ikarrii

IIPAKTUKH

3.3. IIpaBoBi Mexki aocTynmy /10 HOTApiajbHO MOCBiTYEHUX JOKYMEHTIB Yy

KPUMIHAJIbHOMY NMPOBA/I’KEHHI: HAlIOHAJIbHA NPaKkTUKa Ta cranaapTu €CILI

VY cydacHMX yMOBax 3poCTa€ 3HA4YCHHS HOTApiaJibHOI AISTLHOCTI SIK €JIEMEHTa
MPaBOBOi CHUCTEMH, CIPSIMOBAHOTO Ha 3a0e3MeUYeHHS CTaOUIBHOCTI LHUBLILHOIO
000pOTy Ta 3axUCT MpaB Y4YaCHHUKIB MpaBoBigHOCHUH. Hortapiat Bimirpae nenani
OUTbIy pOJb y CHUCTEMI 3axXUCTy NpaB JIOJUHM 1 TpomaasHuHa. [lpeamerom
HOTapilaJbHUX [l 4acTO BHCTyNAa€ HEPYXOMICTh UM 1HILE MaliHO 3HAYHOI BapTOCTI,
IO 3YMOBIIIOE BHCOKI PH3UKH TPOTUIIPABHOTO BTPYUYaHHS, 30KpeMa MiAPOOKH
nokymeHTiB. HoTapiycu, He Malouu TEXHIYHUX YH MPOIECYyATTbHUX MOXKIIMBOCTEH ISt
MepeBIPKU aBTEHTUYHOCTI yCiX MOJAaHUX JOKYMEHTIB, (PaKTHYHO OIHHSIIOTHCS MIXK
000B’SI3KOM BUMHSATU HOTapiajibHI Jii Ta TOTpeOOor0 3a0e3MeUeHHs X JIOCTOBIPHOCTI.
Ile crBOproe mpobiieMHE MoJIe, AKe MOTPeOye HAYKOBOTO aHalli3y Ta 3aKOHOJIaBuOTO
YTOYHEHHS.

3aBgaHHSAM HOTapiaTy € 3a0€3MeUYCHHS CTAJIOr0 PO3BUTKY MPAKTUKUA HAICKHOTO
3aCTOCYBaHHS HOPM YHHHOTO 3aKOHOJABCTBAa, 30KpeMa B cdepax IUBLIBLHOTO,
CIMEHHOIO, 3€MEJIbHOr0 Ta IHIIMX Tally3ed MpaBa, 3A1MCHEHHS HOTapiaJbHOI
TISUTBHOCTI HA 3aKOHHUX 3acaJax 13 BUCOKOIO SIKICTIO, a TaKOX TapaHTyBaHHS
3aXUCTy mpaB 1 cBoboxm momuHu Ta rpomamsuuua [115, c¢. 10]. I, BigmosimHo,
HOTapiajgbHa MJISUIBHICTH, SIK OKPEMHM BHUJ IOPUIWYHOI iSUTBHOCTI, IUISIXOM
3aCTOCYBaHHS HU3KU IPABOBHX IHCTUTYTIB uepe3 31HCHEHHS HOTaplalbHUX i
3abe3rnedye peanizailio Mpap Ta IHTEPECIB TPOMAJIIH 1 IOPUIUYHUX OCI0, CIIPUSIOUH

3aXMCTy IXHIX 3aKOHHHMX IHTepeciB [/2, c¢. 126]. Horapiycu 3acBiauyrOTh
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YEeKH JI0 TUIATeXY, 3aiMarOThCs CIIAJAKOBIUMU CIIpaBaMH, po3’ICHIOIOTh TPOMaJITHAM 1
IOpUJIMYHUM ocobaMm iXHI TIpaBa, OOOB’S3KM Ta HACHIIKK HEA00POCOBICHOTO
BUKOHAHHS YMOB, 3a3HAUEHUX Y JOKYMEHTaX, a TAaKOX BUKOHYIOTH I1HII [li, 110
JOMOMAararoTh TpoOMaJsHaM peaidi30ByBaTh CBOI IpaBa Ta 3aKOHHI I1HTEPECH,
nepenbaueni Koncrurytiero Ykpainu [206, c. 304].

HaykoBa aucKycCisi KOHLIEHTPYETHCSI HABKOJIO ITUTAaHHA OallaHCy MIXK MOTpedaMu
KPUMIHAJIBHOTO  TPOBA/PKEHHS  Ta  OOOB’SI3KOM  HOTapiyca  3a0e3lmeunTd
KOH(D1IeHIIMHICTH 1H(hOopMaIIii. Y NpaKTHUIll 3yCTPIUalOThCsl YUCICHH] BUMIAJAKU CITPOO
BUJIYUCHHS HOTapiaJbHUX apxiBiB, II€YaTOK, JOKYMEHTIB 13 HEBHU3HAUYCHUM
IpPEeIMETOM, IO CYNEPEUYUTh MPUHIIMITY IPABOBOI BHU3HAYEHOCTI Ta TapaHTIsIM
HOTapiaJbHOI TAa€MHHUIl. 3 METOI BHUPOOJEHHS Y3rOJKEHOI IPaBO3aCTOCOBHOT
npaktuku HorapianbHoro nanarorwo YKpaiHu 1HIIIOBAIUCH KPYIJIl CTOJIM Ta HAYKOBO-
MpPaKTU4YHI OOTrOBOPEHHS 13 3aJy4YeHHSM MPEJICTaBHUKIB OpPraHiB FOCTHULUIL,
MPOKypaTypH, aaBOKaTypu Ta IMPABOOXOPOHHMX OpPraHiB. Y XOJ1 IUX JUCKYCIH
BUPOOJIEHO €IWHY TMO3UIII0 MO0 HEIOMyCTUMOCTI BIJIYYEHHSI HOTapiaibHUX
PEECTPIB Ta MEYATOK, OJTHAK HA MPAKTHII TaKi MOPYIIECHHS JOCI TPATUISIFOTHCA.

He MeHmn akTyallbHUM € TUTaHHS TPABOBOTO CTATyCy HOTapiyca IMpH BUMHEHHI
HUM pEECTpallifHUX [id. Y HayKOBil JiTepaTypi BHUCIOBIIOETHCS OyMKa IIPO
HEOOXIJHICTh TOIIUPEHHS TMOJIOKEHb MPO HOTAplajJbHy TAEMHHIIO HE JIMIIE Ha
OesrmocepelHbO HOTapialibHI, ajge ¥ Ha peectpamiiiii aii. Taka mo3uilis BuUMarae
BHECEHHs 3MiH /10 cT. 8 3akoHy Ykpainu «IIpo HOoTapiar», OCKUIbKM YMHHA PEAAKIISA
JIOITyCKae pi3Hi TaymaueHHs [14, c. 54-55].

ToMmy mnocTtae HEOOXIJIHICTb OCMHUCJIEHHS Takoi Kareropii, ik «0ajaHc MIXK
norpedaMu  KPUMIHAJIIBHOTO  MPOBAKEHHSI Ta  OXOPOHOK  CTaOUIBHOCTI
HOTapiagpHOro 00iry». Bona BigoOpakae CHIBBIJHOIIEHHS JBOX KIIOYOBUX
IIHHOCTEH: 3 OMHOTO OOKY, €(DEeKTUBHOCTI JOCYJOBOTO PO3CIIyBaHHS Ta CyIOBOTO
pO3MIIAAy, SKI TMOTPEOYIOTh 30MpaHHsS, JOCTIKEHHS 1 HAJCKHOTO0 BUKOPHUCTAHHS
J0Ka3iB, 3 1HIIOro — 3a0e3MeueHHs MPaBOBOI BH3HAYCHOCTI ¥ JOBIpH 10
HOTapiaJlbHUX aKTiB, 10 BUCTYMAIOTh IHCTPYMEHTOM IIMBUILHOTO 00Ty Ta MaloTh

MIJBUIIEHUN CTYMiHb J10Ka30Boi cuid. CydacHe KpUMIHAJIbHE MPABO € OKPEMOIO
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rajry33io, 0 BTUIIOE CUCTEMY COLIIATLHUX HOPM, Y3TOJKEHUX Ha OCHOBI KYJBTYPHHUX

iHHOCTel. BOHO cnpsiMoBaHE Ha 3aXHCT OCOOMCTHX, CYCHUIbHHUX, MaTepiaJIbHUX 1
JAYXOBHHX IIIHHOCTEH, SIKi € YaCTUHOIO KYJIBTYPHOI caaliiuHu. Peamizaris nux HOpM
nependayae 3acTOCYBaHHS KPUMIHAIBHO-TIPABOBUX 3aXO[IB, CHOPSMOBAHUX Ha
BIJIHOBJICHHSI CTaHy, 10 ICHYBaB JI0 BUMHEHHS MPABOMOPYIIEHHS, Ta BII0Opakae
BIIOPSIIKOBAHICTh CYCIIJIBHOTO JKUTTS Uepe3 CHpaBeIMBE CTABIEHHS 10 0COOH, siKa
BUMHUJIA 3JI0YMH, TOTEPIUIMX Ta IHIIUX YYACHUKIB IPABOBIAHOCHH, IO BUHUKAIOTh Y
3B’SI3KY 3 CYCHUILHO HEOE3MEeYHUM JiSTHHSM, BU3BHAHUM KPUMIHAILHO TIPOTUIIPABHUM
[84, c. 133-134]. KpuminanbHe TpaBo BiJf MOMEHTY CBOT'O 3apO/KCHHS Ta B IPOIIECi
€BOJIIONI TMparHe A0 TapMOHI3allil IHTEPECIiB MiX JIep)KABOK, SIKa PETYIIoE
BITHOCUHU, 110 BUHUKAIOTH y 3B’SI3KY 3 YUMHEHHSM 3JIOYMHIB 1 MalOTh BUPa3HUN
nyOJiYHMM  XapakTep, 0co00, sKa BHUCTYINAE CyO’€KTOM IMX BIIHOCHH SK
IpaBOMOPYIIHUK ab0 TOTEpHiIuH, a TaKoX CYCHUIBCTBOM Ha MIKpo- (CiM 4,
colliajbHa Ipyla) Ta MakpopiBHI (HacelIeHHs, Hapo[d), IO 3alliKaBlieHe B Oe3meli Ta
npaBonopanaky. Ilpu 1boMy 3MIlIEHHS NPIOPUTETIB HA KOPHUCTh JIIOJWHHU Ta
CyCHUIbCTBA, YMi IpaBa Ta IHTEPECH NEPEBAXKAIOTh HAaJl JEp:KaBHUMHU B IPOLECI
OalaHCyBaHHSI, BapTO PO3IJISAATH SK CYYaCHHUW BEKTOP PO3BUTKY YKpPaiHCHKOTO
CYCIJIbCTBA, OPIEHTOBAHOTO HA TYMaHICTHUYHI €BPONEHCHKI IiHHOCTI [83, ¢. 6-7].
30upanHHsa JOKa3iB, SK KPUMIHAIBHUNA TPOIECYaTbHUM aCIMeKT, 3aBXIu
CYNPOBOKYETHCS BUKOPUCTAHHIM KPUMIHAIICTUYHUX 3aC001B, METOJIIB Ta CIIOCOO1B
(kpuMiHaTICTUYHE 3a0€3IMeUeHHsI), TOOTO OXOIUTIOE€ 1 KPUMIHAJICTUYHUM AacIeKT.
[ToeqnanHs 1UX JBOX acMeEKTIB 3a0e3nedye He JUIIe OTPUMaHHS OUYiKyBaHOIO
pe3yJbTaTy CIAYUM, IO BHUCTYIMAE KIHOYOBOK (Iryporo B IIbOMY Mpolieci, ajie i
JOTPUMAaHHS HUM TIpaB Ta cBoOo JoauHu [63, €. 97]. Ockinbku €BponeiichbKuii ¢y
3 IIpaB JIOJUHU YIIOBHOBAXXEHUI TIIyMauyUTH HOpMH €BpONENHChKOI KOHBEHLII 3 MpaB
JIOJMHU, TPOTOKOJM 1O HEi, a BIAMOBIAHI pINIEHHS € MpeuefeHTaMH I Halloi
JIep>KaBH, TO Ti TO3UIlIi €BPOMENWCHKOTO Cyay 3 MpaB JIOIWHU, K1 BIH BUCBITIIIOE Y
CBOIX PINMICHHSX, 32 3MICTOM TaKOX MO>XHA BBa)KAaTH €BPOINEUCHKUMHU CTaHJIapTaMHU
[26, c. 196-197]. BinmoBigHo, €BpornelchbKuii CyJ 3 MpaB JIOAMHA HAroJomye Ha

HEOOX1THOCT1 OI[IHIOBAHHS MPOIOPIINHOCTI, 5K TaayTh JeP>KaBHUM OpraHaM 3MOTY
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30aJlaHCYyBaTH IHTEpECH OCOOM Ta Jep)KaBH 1 BpPaxXyBaTH OCOOJMBOCTI KOXKHOTO

KOHKpeTHOro Bunaiaky [109, c. 60].

Tomy mnoTpiOHO TIATPUMYBATH PIBHOBArY MIXK HPOTUIIEI0 3JIOYMHHOCTI Ta
3aXUCTOM TIpaB JIIOJUHH, 30KpeMa MpaBa Ha CBOOOAY ¥ OCOOMCTY HETOTOPKAHHICTB,
o0 He JOMyCTUTH MOPYIIeHHS 3acaj mpaBoBoi nepxkasu [210, c. 82]. Hortapianbhi
aKTH BIAITpaloTh BAXKIIUBY pOJIb Y 3a0e3MedeHH] peastizallii mpaB 1 cBOOO JIOIUHH,
BUCTyMaro4u 000B’s3K0BOIO (opmoro dikcallii pe3ynbTariB HOTapianbHuX id. Jlo
KIIOUOBUX XapaKTEPUCTUK, IO BUPI3ZHAIOTh HOTApialbHUN aKT cepej 1HIINX
IIPaBOBUX aKTiB, HAJEXKATh: IOPUIUYHA CHIIA, IO 3a0e3medye Horo o0oB’ SI3KOBICTh 1
BU3HAHHS;, aBTEHTUYHICTh, sIKa TapaHTY€ JOCTOBIPHICTh 1 CHPAaBXKHICTh JTOKYMEHTA;
3aKOHHICTB, 110 Tepeadavae BiAMOBIIHICT aKTa HOpMaM YMHHOTO 3aKOHOJ1aBCTBA;
OOTpYHTOBAHICTh, sika 0a3yeTbCsd Ha (PAKTUUHUX 1 MPABOBHX IMIJICTaBaxX; a TaKOXK
1HJMBITya1i30BaHICTh, IO BIAOOpaXka€ YHIKAJIbHICTh KOHKPETHOIO aKTy JJisi MEBHOL
cuTyarii i ocobu [21, c. 156].

[Tpo GamaHc MK 3aXHMCTOM TPOMAISTHCHKUX MpaB Ta €(PEKTUBHUM BUKOHAHHSM
3aBJaHb IPaBOOXOPOHHUX opraHiB nuiyTh €. [lucapeBcbkuii Ta B. Kisauis [144, c.
214]. 3abe3neueHHst OanaHCy 1HTEPECIB YYAaCHUKIB KPHUMIHAIHHOTO MPOBAKCHHS
BUMara€ 4diTKOi IOpHUJIMYHOI Ta COIllaJIbHOI OCHOBU. BepxoBeHCTBO mpaBa €
KJIIOYOBUM TIPABOBUM CTaHJAAPTOM [JIsl JIOCATHEHHS CIPaBEIJIMBOTO OanaHcy
IHTEpECIB CTOPIH MPABOBIIHOCHH, IO MOTPEeOye MOAAIBIIOTO BUBYCHHS Ta aHAJI3y
HOro BIUTMBY Ha CYCIUJIbHI BITHOCHMHHU, 30KpeMa y cdepi KpUMIHAIBHOTO IPOIECY
[237, c. 244].

Y HaykoBil JiTEpaTrypl CHOCTEPITAEThCS JUCKYCIS IIOJ0 MEX PO3KPUTTS
HOTapiaJIbHOT TaeMHMII. 3 OAHOro OOKy, aOCONIIOTHICTh 1i 30epekeHHs €
(yHIaMEHTAIBHOIO BUMOIO10, 0€3 SIKOi HEMOXIIMBE 3a0€3MeUeHHs TOBIPH KIIIEHTIB 10
HOTapiyca. 3 1HIIOro OOKy, Ha MPAKTHUI[l BUHUKAIOTh CUTYyallli, KOJU PO3KPUTTS
OKpeMHX BIZJOMOCTEH € HEOOXiIHUM JJIs 3aXUCTy MpaB 0OCi0, y TOMYy YHCII B paMKax
KPUMIHAJIBHOTO TIPOBAKEHHSI UM IIUBLIILHOTO criopy. Lls koumi3is mopokye mpodiemy
NOIITYKYy OayiaHcy MK MPUBATHUMH IHTEpEcaMH Ta CYCHUIbHOIO MOTPEOOI0 y TOCTYII
no ingopmariii. Bumora momo 3abe3mneueHHsT HOTapiadbHOI TaEMHUII Tepeadayae

HacaMIICpCl CTBOPCHHA YMOB, 3ad JdKHUX 3MICT HOTapiaJIBHI/IX I[lﬁ 3aJIMIIA€TBCA



193
JOCTYITHAM BHUKIIFOYHO 11 YYacCHHUKIB BiANoBimHOro mporecy. lle o3nadae, 1o

BUYMHEHHSI HOTapiaJbHUX [1d Mae BiIOyBaTHCs BHUKIIOYHO B MPHUCYTHOCTI
3alHTEPECOBAHUX OCi0, a 3a MOTpedu — 3a yyacTi oci0, sSKi HaJalTh iM COPUSIHHS a00
CHPUSAIOTh BUKOHAHHIO HOTapiajibHOI i (HANpUKIIaA, MpeICTaBHUKIB, MEepEeKIaiayiB
g1 0ci0, [KI BHUKOHYIOTh MIANKC 3aMICTh 3alHTEpECOBaHUX cyO’ekTiB). BomHouac
PO3KpUTTA 1H(POpMALIil IPEICTABHUKY OCOOH, O€3MOCepPEeHbO 3a15THOT B MPOIEC], HE
BBAJKAETHCSI MOPYIIEHHSM HOTapiajbHOI TaeMHuUUl. IIpoTe BiJICYyTHICTh HAJIEKHOIO
HOPMATHBHOTO BPETYJIIOBaHHS MUTAaHb Cy0’ €KTHOTO CKJIaJy HOTapiajJbHOTO MPOLECY B
IUIOMY, a TAaKOXX IHCTHTYTy TIPEICTABHUIITBA Ta TMEPENiKy JOKYMEHTIB, IO
MiATBEPHKYIOTh TOBHOBAKEHHS MPEICTABHUKA B HOTapiabHIM CripaBi, IPU3BOAUTH 10
BUHUKHEHHS MPaBOBUX KOJI31i Ta CylOBUX CIOPIB, CIPSIMOBAHUX HA iX PO3B’sI3aHHS
[9, c. 121].

[ndopmartist, 110 CTaHOBUTH NPOPECIiiHY TAEMHULIIO, € JOCTYTHOK 0co0aM, sKi
OTpUMaJIM ii B Ipoleci BUKOHAHHS NpodeciiiHuX 00O0B’SA3KIB, 30KpeMa aJBOKATaM,
HOTaplycaM 4YM MEIUYHUM mpainiBHuKaM. LI ocobu MarwTh IMyHITET CBIIKA,
nepeabavenuit cr. 65 KIIK Ykpainu, mo 3a00poHse iX TONUT SK CBIAKIB 0€3 3roau
ocobwu, sika noBipuia iM Taky iHopmartito. Kinieatn nepenarots KoHBIAEHITIHHI 1aHi,
pO3paxoBylOUM Ha iX Hepo3rojomeHHs Oe3 ixHpoi 3romu. IIpoTe cTopoHHM
KPUMIHAJILHOTO MPOBAHKEHHS HEPIAKO HAaMaraloThCs OTPUMATH TaKy iHGOpMAIIiio
yepe3 3axoau 3a0e3MedeHHs, HaNpUKIaJ, LUIIXOM THUMYAacoOBOTO JIOCTYNy IO
JTIOKYMEHTIB, IO MICTATh NMpoQeciiiHy TaeMHHII0, 00XOAsS4Yu IMyHITEeT cBiaka. Lle
NOpyIlIye TpaBO OCOOM Ha KOHQIJEHLIMHICTh, SIKE BOHAa OYiKyBaja 30€pertTu.
TuMuacoBuii AOCTYNl 10 TaKUX JTOKYMEHTIB JONMYCTUMHUN JIMIIIE 3a YMOBH, IO
iH(dopmariss Bxke Oylla OoTpuMaHa MiJ Yac JOCYJOBOTO pO3CIIAYBaHHS, BiJoMa
CTOpOHAaM 1 HeoOX1JHa BUKJIIOYHO sl 3a0e3MeUeHHs €(EeKTUBHOCTI NMPOBAKEHHS,
HaTNpUKIaa, Ui 30epekeHHs JIOoKa3iB 4u mpoBeneHHs ekcreptus [202, c. 185].
3a3Buyail JoBipuUTEIEM Takoi iH(oOpMAaIlii € He MiJ03pIOBaHUI, a CTOPOHHI OCOOM.
Xo4a 0coba, sika BOJIOJIIE€ JOKYyMEHTAMH, MOKE OpaTH y4acTh y pO3IJIsi/Ii KJIOTOTAHHS
PO JOCTYM, ii MPUCYTHICTh HE € 00OB’A3KOBOIO, a JIOBIPUTENH 1H(POpMAIlii YaCTO HE
3Ha€ Mpo Takuk posriaan. s 3abesnedeHHs OanaHCy MK NOyOJIYHHMMH Ta

MPUBATHUMHU IHTEpPECaMU, a TaKOXX JUIS OI[IHKM HEOOXITHOCTI BTpPY4YaHHs B IIpaBa
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0co0Hu B JIEMOKPAaTUYHOMY CYCIUIBCTBI, A0 PO3IMIISAY KJIOMOTAHHS PO TUMYACOBUU

JOCTYN JI0 JOKYMEHTIB 13 mpo(deciiiHO0 TaeEMHHUICID HEOOXITHO 3aaydaTH
noBiputens indopmanii. Moro mosuuis Mae 6yTH BpaxoBaHA CYJOM IIPH yXBaJCHHI
pimieHHs. TakuM YUHOM, JIJIsl 3aXUCTY MpaBa 0coOu Ha KOHPIAECHIIHHICTD 1HPOopMallii
3axi 3a0e3MeYeHHs Yy BUIVISAI THUMYacOBOTO JOCTyNy JI0 JIOKYMEHTIB 13
npodeciiHOI0 TAEMHHUIICIO CJIJ  3aCTOCOBYBAaTM JMIIE ISl 3a0e3medeHHs
€(eKTUBHOCTI TPOBAKEHHS, OOOB’SI3KOBO BPAaXOBYIOUHM IYMKY TOBIPHTENS TMpU
BUPIIICHH] KJIOIOTaHHS, 00 YHUKHYTH IMOPYIICHHS ioro mpas [121, ¢. 53-54].
TuMuacoBHuil TOCTYyI A0 pedeit 1 JIOKYMEHTIB € OJHHM 13 HaWMOIMPEHIMNUX
3aX0/1B 3a0e3MeueHHs KPUMIHAJILHOTO MPOBAKEHHS, 1110 3yMOBIICHO HE JIUIIE HOTro
POJUTIO SIK KJIFOUOBOTO I1HCTPYMEHTY (OpMyBaHHS J0Ka30BOi 0a3u, a ¥ MEBHOIO
JIETKOBAXHICTIO B MOr0 3aCTOCYBaHHI: TaKUW 3axiJ 4acTO CHPUMMAETHCS K TaKHil,
0 HE 3JaTeH CIOPUYUHUTH CYTTEBOTO BTPyYaHHS B mpaBa ocodu. ILle
MIITBEPIKYETHCS 1 0OMEXKEHUM MPABOM Ha OCKAP>KEHHS YXBaJIM CJIAYOTO CYJII1 PO
HaJlaHHS TUMYacoBOTo Joctyny, nependadenum 4. 1 cr. 309 KIIK Vkpainu, sike
JIOTYCKAEThCS JIMIIE Y BUHITKOBUX BHUMAAKaX, 30KpeMa, KOIM WAEThCI TIPO
BUJIYYCHHSI peYeil 1 OKyMEHTIB, HEOOXITHUX JJISi TIPOBADKEHHS MIAIPUEMHHUIIBKOT
gy 1HIIOI AisutbHOCTI. [IpoTe um cmpaBmi cepilo3He BTpy4YaHHS B MpaBa BUHHUKAE
BUKJIIOUHO B ITUX cUTyalisax? J[is BiAMOBiAI HA 1€ MTUTaHHS HEOOXITHO 3BEPHYTHCS
no npaktuku €Bpomneiickkoro cyay 3 mnpas joauHu (€CII). Cyn HeogHOpa3oBo
pO3IJIA/laB MUTAaHHS JOCTYIy 1O pedei 1 JOKYMEHTIB y MeXax KpUMIHAJIbHOTO
IPOBAKEHHS, 1 KBaJi(piKallisg TAKOTO JOCTYIY SIK BTPY4YaHHS B IIpaBa, TapaHTOBaHI
crarTero 8 KoHBeHIIIi Mpo 3aXKCT MpaB JIFOAUHU 1 OCHOBOIOJI0XHUX ¢B000 («IIpaBo
Ha [OBary J0 MPHUBATHOTO 1 CIMEHHOrO >KHUTTS»), 3aJ€KUTh B XapakTepy
iH(popmarllli yu peyed, 00 SKUX HAAAETbCS AOCTYI. 3a3BU4Yail y cOpaBax, IO
posrasganucsa €CIII, inutocs mpo A0oCTynd 10 JaHUX MPOo 3’€AHaHHS aOOHEHTa (IUB.
pimenHs y crpaBax Malone v. The United Kingdom, 3asBa Ne 8691/79; Ben Faiza v.
France, 3asBa No 31446/12), indopmartito npo cran 3nopos’s (L.H. v. Latvia, 3asBa
Ne 52019/07; Avilkina and Others v. Russia, 3asBa Ne 1585/09) ta GaHKIBCHKY
iHdopmariito (M.N. and Others v. San Marino, 3asBa Ne 28005/12). OckuibKu Taka

iH(opMalriss 6e3mocepeIHbO CTOCYEThCS TPUBATHOTO KUTTS OCOOM Ta CTAaHOBHUTH
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YyTJUBI IEPCOHAIIbHI JaHi, ii oTpuManHs, Ha nymMky €CILI, € BTpydaHHsM y mpaBa,

3axwuiieHi crarrero 8 Konseninii [[{us.: 10].

VY 1ux Ta IHIIMX pIlIEHHSX, 30KpeMa B y3arajibHEHHI IPaKTUKH y cripaBi Roman
Zakharov v. Russia (3asBa Ne 47143/06), €CILI chopmymntoBaB BUUEPIHUI MEpeETiK
BUMOT, SIKHM Ma€ BIJIIIOBIIATH TaKe BTPYYAHHS: JOCTYN TIPYHTYEThCS Ha 3aKOHI;
MIOJIOKEHHSI 3aKOHY IOBHHHI OyTHM JOCTYHNHUMH, YITKUMH Ta IepeadadyyBaHUMU;
pllIEeHHsT TpO JAOCTYyN MIIATAaE CyAOBOMY KOHTpPOJIO; 0co0a Mae MOXKIUBICTb
HABECTU CBOI apryMEHTH B CY/l; yXBajla CyJy € HaJle’HO OOIPYHTOBaHOIO; yXBalia
YITKO BHU3HAuUa€ oO0CAT MOCTYINy (KOHKPETHI JOKYMEHTH, JaHil); ocoba BOJIOAIE
e(peKTUBHUMHU 3ac00aMM 3aXHUCTy, BKIIOYHO 3 OCKap)KEHHSM 1 KOMIICHCAIII€I0;
JOCTYHn OOMEXY€EThbCSl JIMIIE HEOOXIIHOW I  PO3CIiyBaHHS 1H(QOPMAIIIEIO;
oTpuMaHa iHGoOpMaIlis HaJeKHO (IKCYEThCA, 30€pIracThCs Ta 3aXUINAETHCS BiJ
Moaudikallii, 3HHUINCHHS YW HECAHKI[IOHOBAHOTO TOMIMPEHHS; 1HGOpMAIlS
3HUIIYETHCS HETAWHO TIC/IS BTPATH B Hill moTpebu. HegoTpuMaHHs 1IMX BUMOT TSTHE
3a coboro Bu3HaHHs €CILI nopymenns ctarti 8 Konpeniii. Oco0a1MBO NOMMUPEHUM
NOPYILICHHSIM € HaJaHHS AOCTyny 10 1Hdopmarlii 6e3 OKpemMoi yxXBaju CHIiI40To
cyani. Hampukian, mig dac oOmIyKy XuTjia 49u ogicy, CaHKIIOHOBAHOTO CYJOM,
MOOUTBHI TeleOHU BUIIYYAIOThCS SIK TUMYAacoBO BrutydeHe MmaiHo (ct. 168 KIIK
VYkpainu), micis 4oro Ha HUX HAKJIAJA€ThCS apellT, 1 MPaBOOXOPOHII BBAXKAIOTH 11€
JIOCTaTHBOIO TMIACTABOIO JUISI BUKOPUCTaHHS BMICTy Tenedony. bunbiie Toro,
BIJICYTHICTh MapOJId 4YaCTO TPAKTYETHCS K JIO3BUI Ha OE3MEPEIIKOIHE BUKOPUCTAHHS
nanux. [Ipore aHi yxBama mpo OOIIyK, aHi yXBajla MPO apemT HE HaJIaloTh
aBTOMATUYHOTO TIpaBa Ha JOCTYN 10 iH(OpMaIlii, OCKUTBKH B HUX HE JOCITIIKYETHCS
MUTAHHS 3aKOHHOCTI Ta HeoOxiaHocTi Takux Aikd. €ECIJI y cnpasi Hambardzumyan v.
Armenia (3asBa Ne 43478/11, nn. 65-66) BuzHaB nopymieHHsaM ctarti 8§ KonBeHiii
HAJATO IIUPOKE TIYMAYeHHS CYJIOBUX pillleHb, IO JO03BOJISIE BYMHSATH [lii, HE
nependayeHl HMUMM 4YiTKO. HasBHICTh 4M BIACYTHICTh TapoOjs HE Ma€ 3HAYCHHS:
MEePETJIsA/l, KOMIOBAHHS Ta BUKOPUCTAHHS JaHUX € BTPYYaHHSIM Y NMPUBATHE JKUTTS.

€IMHUM 3aKOHHUM HUIIXOM € OTPUMaHHS OKPEMOi YXBajiu CyIdy 3 YITKUM
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BU3HAYEHHSIM 00csary noctymy. [i BiACYTHICTP aBTOMAaTHYHO POOUTH OTPUMAHY

iHpopmarito HegonyctumuM goka3om (ct. 87 KITK Vkpainn) [dus.: 10].

Y Mexax KpUMIHAJIBHOTO MPOIECY BUHHUKAIOTH CUTyallll, KOJU OpHUTIHAJIH
HOTapiaJIbHUX JIOKYMEHTIB HEOOXIIHI ISl MEePeBIpKU iXHBOI ABTEHTUYHOCTI abo
BUSBIICHHS O3HaK MiApoOneHHs. OnHak O€3KOHTPOJbHE BUJIIYYEHHS TaKHUX
JIOKYMEHTIB MOXK€ MOPYIIUTH CTAJIICTh HOTapiaJIbHOro oO0Iry, amke OpHUTiHAIA
MOBYHHI 3aJMINATACS Y HOTapiaJIbHOMY apXiBl JJIS TapaHTyBaHHS JOCTYITHOCTI Ta
3aXMCTy MPaB YCIX YYACHUKIB UMBUIBHUX BIJHOCHH. TOMy CyJ0Ba MpakTHKa MparHe
BUPOOUTH KOMIIPOMIC: HAJaBaTH JIOCTYII 10 HOTaplaJlbHUX JOKYMEHTIB y CIOCIO, 110
JI03BOJISIE JTOCSITTH TPOIECYalIbHOI METH KPUMIHAJIBHOTO MPOBAKEHHS, ane 0e3
CTBOPEHHS 3arpo3 /s PyHKIIOHYBaHHS HOTApiaJbHOT CHCTEMHU.

Taka kareropis BigoOpakae He JIMIIE MNpPOLECyalbHE PIIIEHHS, a W OUIbLI
3arajgbHE MPABOBE SBUINE — MOETHAHHS MPUHIUNY €(HEeKTHUBHOCTI MPABOCYIAS Ta
OPUHIMITY MPaBOBOi BU3HAYeHOCTI. BoHa cripsiMoBaHa Ha 3a0e3ne4eHHs] TapMOHIHHOT
B32€MO/I1i KPUMIHAJIBHOTO Ta IIMBUIHLHOTO MPOILIECIB, JI€ HOTAPIAIbHUM aKT OJTHOYACHO
BHUCTYMA€ 1 JI0Ka30M y KpUMIHAIBHINA CIpaBl, 1 TapaHTi€l0 CTAOLILHOCTI MalHOBUX
npaB y uUuBUIBHOMY 000poTi. I[lpu YoMy cucrtemMa mpaBoCyAlasl € KIOYOBUM
€JIEMEHTOM JIEMOKPAaTHYHOI Jiep>kaBu. BoHa miATpUMye piBHOBary Mix iHTepecaMu
JIEp>KaBH Ta MpaBaMH JIFOJWHM, CIIPUSIOUU MPABOBIM CTAOLIFHOCTI Ta YTBEPHKEHHIO
BepxoBeHcTBa npasa [130, c. 48].

banmanc M™MbK nDoTrpebamMu  KpUMIHAJIBHOTO MPOBAHKEHHS Ta OXOPOHOIO
CTaOUIBHOCTI HOTaplaJibHOrO0 O0Iry — 1€ IPUHIMIOBO-TIPABOBA KaTeropis, IIo
BUpaXa€ ONTHMAJIbHE CIIIBBIJIHOIIEHHS MDK  HEOOXIAHICTIO  3a0e3neueHHs
€(eKTUBHOCTI KPUMIHAJILHOTO MEPEeCcIiyBaHHs NUISIXOM OTPUMAaHHS Ta TEPEBIPKU
J0Ka3iB 1 BHUMOIOIO 30€peXEeHHs HENOPYIIHOCTI Ta IMPaBOBOi BHU3HAYEHOCTI

HOTaplaJbHUX AKTIB K €JIEMEHTIB LIUBLILHOTO O0Iry (IUB. Tab. 3).
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Tadoauua 3. bajnanc Mick norpeéaMmu KPUMiHAJIBLHOTO MPOBAIKEHHS Ta

O0XOPOHOI0 CTAOLILHOCTI HOTAPIAJBLHOIO 00Iry

EnemeHnr 0anauncy Peanizauis Ha npakTuLi

Joctyn 3ae0UTbIIOr0  Hajgaerbcss y  (dopmi
O0MesxeHHs y . _ .
O3HAMOMIICHHS Ta BHJA4l 3aBIpEHUX KOMIM, a HeE
BHJIyU€HHI OpUTiHAJIB
BUJTyYEHHS.

IIpiopureTr o _ .
30epekeHHs OpUTIHANIIB y HOTaplalbHUX apXiBax
ABTEHTHYHOCTI T ' . . .
SIK TapaHTIsA CTaOLIBHOCTI LIUBIIBHUX IIPAB.

BHU3HAYEHOCTI
IIpouecyanbHi JlocTyn 10 TOKYMEHTIB 3iHCHIOETHCS BUKIFOYHO
rapasrii 1ocTymy Ha ITiJICTaBi yXBaJH CyAdy.
3acobu J0CTyIy OOMparOThCs Tak, 100 JOCATTH
Hpunuun : : L
el  chmiacTBa 1 MIiHIMI3yBaTH  BTPYYaHHS Yy
NnponopiuiiiHoCTi

HOTapiaJbHUN OOIr.

VY cyuacHii IOpUIUYHIN HAyIll Ta MPAKTHUIl OJHUM 13 HAMOUIBII JUCKYCIHHUX
MUTaHb [MOCTA€ BUSHAYCHHS MEX JOCTYIY J0 HOTaplaJibHOI TAEMHHUII Ta BUPOOJICHHS
PO3YMHOI0 0ajaHcy MIXK MOTpedaMu JOCY0BOTO PO3CIIIIyBaHHS 1 3aXUCTOM IpaB Ta
cB000 TpomazsH. Ll mpobieMaTrka OXOIUTIOE KUIbKa B3a€EMOIIOB’ I3aHUX ACTICKTIB:
MOPSIIOK  3aCTOCYBAaHHS 3axO0JIB 3a0e3MedyeHHs KPUMIHAJIBLHOTO IPOBAHKEHHS
CTOCOBHO HOTaplyciB, OCOOJMBOCTI IXHBOTO MPABOBOIO CTaTyCy, BpETryJIIOBaHHS
KOJI31i MDK KpPUMIHAJIBHUM TMPOLECYabHUM 1 HOTapialbHUM 3aKOHOJABCTBOM,
rapaHTii 3aXUCTy HOTapiaJibHOI [ISUIBHOCTI Ta 3a0e3ledyeHHs CTaOUIbHOCTI
HOTapiaJIbHOTO 00IrYy.

HaykoBa nuckycist KOHIIEHTPYETHCS HABKOJIO KUTBKOX KIFOUOBUX TIOJIOKEHD.
[To-nepiie, 3BepTacThCsl yBara Ha CyINMEpPEYHICTh MDK cTarTero 8§ 3akoHy YKpaiHu
«IIpo HOTapiaT», sfKa 3aKPIILIIOE MPUHIIUI 30€pPEKEHHST HOTapiaJIbHOT TAEMHHMIII, Ta
crarreto 93 KIIK Vkpainu, mo nepemndayae MOXIHUBICTH OTPUMAHHS JOKa3iB y

KpUMiHAJILHOMY TIpolieci. BupimieHHs 1iei koumi3ii BOayarTh Yy NPIOPUTETHOCTI
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CHeHiaJILHI/IX HOPM HOTapiaJII)HOFO 3aKOHOJaBCTBa, IO 3a6e3net1y€ BI/IHII/Iﬁ piBGHL

rapaHTiii OXOPOHIOBAHOI 3aKOHOM Ta€MHHUIII.

[To-apyre, HaroJONMIyeThCs HAa HEOOXIJHOCTI YITKOT'O PO3MEXKYBAHHS MOHSThH
«HOTapiajibHa TAEMHULD» Ta «TAEMHHULSI BUMHEHHSI HOTApIaJbHUX JiH», SK1, TONpPU
CXOXICTh, MalOTh pI3HE 3MICTOBE HANOBHEHHS. 3 IIUM I[OB’s3aHa ¥ mnpoliema
3aKOHHUX TNIJCTaB JIOCTYIy IPAaBOOXOPOHHHMX OpraHiB JI0 BIJIOMOCTEH, IO
CTAaHOBJISITh HOTAapiaJibHy TAa€MHULIO, a TaKOX MPOLEAYPHUX TrapaHTId, Kl
YHEMOJXKJIMBIIIOIOTH CBaBUIbHE BTPYYaHHS y npodeciiiHy AisUTbHICTh HOTapiyca.

Jlo1aTKOBOIO TPOOJIEMHOIO IUIOMIMHOI € TUTAHHS BWIyYEHHS Ta 30epiraHHs
HOTaplalbHUX apxiBiB. Bimomo, 1o apxiB HoOTapiyca HaJIGKUTh JEp)KaBl Ta
nepedyBae y KOPHUCTYBaHHI HoOTapiyca y 3B 3Ky 3 BHKOHAaHHSIM mpodeciiiHux
000B’s13kiB. ToMy BHIIydeHHs apXiBHUX MaTepiaiiB abo iX IMOIIKOKEHHS CTBOPIOE
3arpo3y CTaOUIbHOCTI HOTaplajJbHOro 00iry, a HOpMaTMBHA HEBU3HAYEHICTh CTPOKIB
MOBEPHEHHSI BUJIyYEHHMX JOKYMEHTIB Ta BIANOBIJANIBHOCTI 3a I1X 30epexeHHs
noTpedye T0AaTKOBOTO 3aKOHO/IaBUOTO BPETYIIOBAHHS.

He MeHII AMCKYyCIITHUM € MpoIeCyallbHUI CTaTyC HOTapiyca y KpUMIHAJIbHOMY
npoBaJkeHHl. BiH Mo)ke oJHOYacHO BHUCTymaTh 1 sIK 0co0a, y BOJOJMIHHI SIKOi
nepeOyBalOTh IOKYMEHTH, 1 K Cy0 €KT, CTOCOBHO SKOT'O 3IMCHIOIOTHCS CHiAl ii.
Ile mopomxye pu3uK 0OMEXEHHsI HOro mpaBa Ha 3aXUCT, aJKe YNHHE 3aKOHOJAABCTBO
HE HaJae MOXJIMBOCTI OCKap)KyBaTH yXBajJM MPO TUMYACOBHM JOCTYIl JO pedei 1
nokymeHTiB. Taka cutyaiis Bumarae 3minu KIIK Ykpainu nis HaganHst HOTapiycy
YiTKO BH3HAYEHOTO MPOIECYaTbHOTO CTaTyCy.

Oco0nuBOi yBaru norpedye MpakTUKa BU3HAHHS JOKa3iB HEIONYCTUMHMH Y
BUTAJKaX, KOJIM BOHU Oyld OTpPUMaHi 3 TMOPYIICHHSM MpaBWI AOCTYIy O
HOTapiaJIbHOI TaeMHULI. Lle mosoXeHHsT HanpsiMy CIIBBIJHOCHTBCS 3 MOJIOKEHHSAMU
KonBeHIii mpo 3aXucT mpaB JIFOJUHKE 1 OCHOBOIIOJIOXKHUX cB0OOA (cT. 6, 8, 13), ska
rapaHTye IMpaBO Ha COPaBEIMBUI CyJ, MOBary A0 TMPUBATHOTO JKUTTSA Ta
edeKkTUBHUMN 3aci0 TPAaBOBOTO 3aXUCTY.

Takum 4MHOM, HayKOBa JAUCKYCIS 3BOJUTHCS O TOIIYKY €()EeKTUBHOI MOjeni
IIPaBOBOTO PETYIIOBAaHHS, sika O 3a0e3neuyBaja OanaHc MIXK IHTEpecaMu JOCYI0BOTO

PO3CITiIyBaHHS Ta rapaHTiaMu IpodeciitHol He3aleHOCTI HoTapiyca [23].
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[Ilo6 mpoaeMOHCTpYyBaTH PI3HOMAHITTS IMPABOBUX IMAXOAIB J0 PETYIIOBAHHS

NUTaHHS JOCTYIy JIO HOTapiaJbHO TOCBIIYCHHUX JOKYMEHTIB Y KPHUMIHAIBHOMY
MpoIIeCl, JIOUUIBHO 3IMCHUTH TMOPIBHSJIBHUM aHalli3 TMOJIOKEHb KPUMIHAJIBHOTO
MPOIIECYaTBLHOTO Ta HOTApiaJIbHOTO 3aKOHOJABCTBA YKpaiHU, a TaKOXK MPAKTHKH
€BporeiicbKoro cyly 3 mpaB JIOAUHU. Takuil aHai3 A03BOJISIE BUSBUTH KOJI3li Ta
CHUIbHI PHUCH, BU3HAYUTH CUJIbHI U CHa0Ki CTOPOHM YHHHOTO PETYJIIOBAaHHS Ta
OKPECIIUTH HAMPSIMH JJIs1 HOTO BAOCKOHAJICHHS. Y I[bOMY KOHTEKCTI OCOOJIMBY yBary
CJIT TPUAUIATH TUTAaHHSAM JOCTYIY J0 HOTapiadbHOT TAEMHHUIII, PABOBOMY CTaTyCy
HOTapiyca, MpoIeaypl BUIYUYEHHS JOKYMEHTIB, TapaHTisIM MpaB OCi0 Ta HaCIiAKaM
HEJOTPUMAHHS MPOLECYaTbHUX BUMOTI. Y3arajibHEHl pe3yJIbTaTh TAaKOTO AaHali3y
BitoOpakeH1 B Tabnuili «IlopiBHSHHS MIIXO/IB A0 JOCTYNY Ta OIIHKA HOTapiaJlbHO

MOCBITYEHUX JOKYMEHTIB» (JIUB. Ta0. 4).

Ta6auus 4. [lopiBHAHHA MIAX0AIB 10 JOCTYNY TAa OLiHKH HOTaPiaJbHO

NMOCBIIYEHNX JOKYMEHTIB

ol “ 3akon Ykpainu «IIpo
Kpurepii KIIK Ykpainu p . P Hpakruka €CILI
HOTapiaT»
Bumora
. IPOIOPIIITHOCTI:
Cr. 93 KIIK: npaBo Cr. 8: HOoTapiyc poTop
, . BTpYYaHHS y IPaBo Ha
CTOPOHHU 3000B’s13aHUM :
) : MPUBATHICTH (CT. 8
KPHUMIHAJIBHOTO 30epiratu
) Konseniii)
MIPOBAKCHHS HOTapiaJIbHy
Hoctyn no JIOITYCKA€ThCS JTULIE,
. | 30upaTu JO0Ka3M,y |TAEMHHUIIIO, PO3KPUTTS
JTOKYMEHTIB SAKIIO BOHO €
T.4. IIUIIXOM JIONTYCKA€ETHCS JIUIIIE Y :
HEOOX1THUM y
TUMYacOBOTO BUIIAJIKaX, IPSIMO
. JEMOKPATUYHOMY
JOCTYMy JI0 peueH i nepeadayeHux : :
) CYCHUIbCTBI Ta
JIOKYMEHTIB. 3aKOHOM. : : .
BIJIMOBIAa€ 3aKOHHIN
METI.
Hotapiyc — He3anexHa .
Mosxe 6yTH PLy BaxmuBicTh
YIOBHOBaXk€Ha 0co0a, o .
.. | Y4aCHUKOM TIpoIIeCy A npodeciiHoi
IIpaBoBuii . sKa Ji€ B IMEHI .
SIK CBIJIOK 9H 0c00a, y HE3aJ1eKHOCTI
CTATYyC L JEPKaBH; :
: BOJIOJIIHHI SKO{ , . HOTapiyca BU3HAETHCS
HOTapiyca 3000B’s13aHUM o
nepedyBarTh . : SIK CKJIaJIOBa TapaHTii
30epiratu apxiB Ta
JOKYMEHTH. BEPXOBEHCTBA IIpaBa.
TAEMHHIIIO.
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- . 3akon Ykpainu «IIpo
Kpurepii KIIK Ykpaiuu pa P Ipakrtuka €CILI
HOTapiaT»
Cr. 159-163 KIIK: Cyn Haronourye Ha
MO>KJTUBICTb Buityyennst MmoxxnuBe | 3a00pOHI CBaBLILHOTO
IIpoueaypa TUMYaCOBOTO JIUIIIE 32 MOTUBOBAaHUM | BUJIyYEHHSI Ta BUMO31
BIJTyYeHHS JTOCTYITY, Y PIIIICHHSM CYAY; apXiB |«TPUCKIIAIOBOTO TECTY»
JTOKYMEHTIB BUHSATKOBHX HaJICXKUTh JIepXkKaBi, a (3aKOHHICTD —
BUMAJKaX — HE HOTapiycy. JETITUMHA MeTa —
BHJTYUCHHS. HEOOXITHICTB).
[puamumu ct. 6 1 13
MoOXIHBICTD KonBeHiiii: mpaBo Ha
Cr. 8-1: rapanrii FUT T )
OCKap KCHHS . CIIpaBeIUBHUH CY/I 1
o HEe3aJIeKHOCTI . !
w. | HE3aKOHHUX JIH I i . ehekTUBHUH 3aci0
TapawnTii : HOTapiaabHO1
qac po3ciiyBaHHS, : : IPaBOBOTO 3aXUCTY;
npas 0co0OH : JISIIBHOCTI,
aje cTaTyc HoTapiyca| . : : OyIb-sIKEe TIOPYIICHHS
) BiJIMTOBIATBHICTH 3 :
HE 3aBXK]IU YITKO : Ta€MHHUIII TOBUHHO
. 30€epeKEeHHS apXiBY.
BU3HAYCHHM. MaTH TIPABOBY
MEePEBIPKY.
Brpyuanus y €CII Bu3Hae
HOTapiaJIbHy MOPYIIICHHS TIpaBa Ha
Hactiakn Jlokasu, oTpumai 3 TUSUTBHICTD 0€3 CIIpaBEJIUBUH Cyl Y
MOPYIICHHSM BUMOT | 3aKOHHUX ITi/ICTaB pa3i BUKOPUCTaHHS
NOpYyILIEeHHs :
N — KIIK, Bu3HaroThCs MOKE TATTH JTOKa3iB, 3700yTHX
p yp HEJIONYCTUMUMH. JTUCLIUTUTIHAPHY U HE3aKOHHO a00 0e3
KPUMIHAJIbHY rapaHTiil 3aXUCTy IpaB
BIJIIIOB1IQJIHLHICTb. ocoou.
[IpaBoBi Mexi JOCTymy [0 HOTapialbHO TMOCBIIYEHUX JOKYMEHTIB Yy

KPUMIHAJILHOMY TPOBA/)KEHHI BU3HAYAIOTHCS MPUHIIUIIOM MPONOPIIHHOCTI, SIKUN
BUMarae, o0 Oyjb-sfKe BIJIaJIHE BTPYYAaHHS BIAMOBIZAIO TPHOM IOCIIJOBHUM
kputepisiM. Ilepmuii kputepii — JOpPEUHICT, — mependavae, 1Mo oOpaHuii 3acid
(HampuKJIaJl, BWIYYEHHsS HOTAplaJIbHOTO akTa) OO0’ €KTHUBHO 3JIaTHUN JOCSITTH
JIETITUMHOI METH, fKa YITKO BU3HAUYE€HA 3aKOHOM 1 BUIUIMBAE 3 KOHCTUTYILIMHUX
LIHHOCTEH; MpH LbOMY 3a00pOHEH1 3aco0u (IpOBOKalld, KaTyBaHHs, MPUMYC 0
CaMO3BHHYBAUYCHHS TOIIO) BUKIIIOYAIOTHCS ampiopi, a MeTa MOCTYIy, HAIpUKIaa
BCTAHOBJICHHS ABTEHTHYHOCTI 3aloOBITy B CIIpaBl MpO IIaXpaiicTBO, Mae OyTH
HaJKHO OOTPYHTOBAHOW, 3 JOBEICHHSM, IO HOTApiaibHUNA JOKYMEHT MICTHUTh
iH(dopMarlito, sika Mae TMPSIMUN 1 BUPIMIATGHUN XapakTep Ui JOKa3yBaHHS CKJIaay

3nouuny. [pyruii kputepii — HEOOXIIHICTH 1 JOCTaTHICTh — BHUMAarae BHUOOpY
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HallMEHIII O0OMEXyBaJlbHOIO 3aco0y cepel ycix e(eKTUBHMX aJbTEepHATHUB,

HANpUKJIaJ 3aMiCTh MOBHOIO BMJIYYEHHs OpUTIHAIYy HOTapialbHOrO aKTa, U0
NOpYIIy€e MPUHLUMII HOTapialbHOI TAEMHUIl Ta TMpaBa CHAJKOEMIIB, MOMXJIHBE
OTPMMAaHHSI AHOHIMI30BaHOI KOMii, BUIMKa JIMIIE PEJIEBAaHTHUX (PparMeHTIiB abo
CyJIOBUM 3amuT Ha oOrjsj Oe3 mepenadl JTOKYMEHTa, a SKIIO ICHY€ MOXIIHMBICTh
OTpUMATH AHAJOTIYHY 1H(POpPMAIlII0 3 IHIIUX JHKepesl (PeecTp, CBIAYEHHS CTOPIH,
0aHKIBCHKI BHWITMCKH), IOCTYIl JIO HOTapialhbHOTO aKTa CTa€ HEOOTPYHTOBAHHM.
Tperiit kpuTepiii — TpUHIUN OaNaHCYBaHHS: MPOIOPIINAHICTE Y BY3BKOMY CEHCI
noyiArae B OanmaHCyBaHHI 30UTKY 1 BUTOJIM 32 HIMEIBKOI MOJEIUTI0 MPAaKTUYHOI
KOHKOpJAAHIIii, e OOMEXEeHHS HE MOBUHHO MOCSTaTH HA CYTHICTh IpaBa 1 HE Mae€
OPU3BOJUTH JI0 BTpaTH MOro0 peabHOr0 3MICTy; Y KOHTEKCTI HOTaplaJlbHUX
JTIOKYMEHTIB 30MTOK BKJIIOUYA€ TMOPYIICHHS HOTapiadbHOI TaeMHHIN (CT. 8 3aKoHY
VYkpainu «lIpo HoTapiaT»), pUBUK PO3TOJIOIMIECHHS KOH(MIICHIIMHUX JaHUX
(MenMYHHX, CIMEMHHMX, KOMEPLIMHKX) 1 BTPATy JIOBIPU 0 IHCTUTYTY HOTapiary, TOJ1
SK BUTOJa OXOIUIKOE CYCHUIBHUN I1HTEPEC y PO3KPUTTI 3JI0YMHY, 3aXHUCT IMpaB
NoTepnumMx 1 3anoOiraHHs  O€3KapHOCTI, MNpUYOMYy  OaJaHC  BBAXKAETHCA
HECIIPaBEIJIMBUM, SKILIO JOCTYI HaJaHO JI0 BChOTO JOKYMEHTA, X04a MOTPiOeH JIHIe
onuH abz3ar, iHMoOpMarllis BXKe MOCTymHa B iHIIK (opmi abo oOOMeKeHHS He
IIPOTIOPIITHE TSKKOCTI 37104MHY. banaHc € cripaBe/yIMBUM 32 YMOBH, 110 OOMEXKEHHS
HE TI0CsSTae Ha caMy CYTHICTh IpaBa 1 HE MPU3BOAMUTH JI0 BTPATH MOTr0 PEasbHOTO
3micty [213, c. 7].

Konctutytis Ykpainu IMILTIIATHO BiI0OpaXkae MPUHUMUIT MPONOPLIIHHOCTI Y CT.
34 (oOmexeHHsI TpaBa Ha CBOOOAY JYMKH 1 CJIOBa JIMIIE 3aKOHOM B 1HTepecax
HaIlIOHAJIBHOI O€3MeKU, TPOMaJICBKOTO MOPSIAKY TOIIO), CT. 35 (0OMeXeHHs cBOOOU
CBITOIJIAlY 1 BIpOCHOBIJAHHS JIMILE B IHTEPECAX OXOPOHU T'POMAACHKOTO MOPAJIKY,
310pOB’Sl 1 MOPAJIBHOCT1 HACEJIEHHs 200 3aXUCTY MpaB 1 CBOOOJ 1HIIUX JIIOJIEH) Ta CT.
39 (oOmexxeHHS TIpaBa Ha MUpHI 310paHHS JUINE 3a PIMICHHSM CyIy B iHTEpecax
HaIllOHAJIBHOT Oe3MeKH Ta TPOMAJICBKOTO IOPSAKY), IO KOpemtoe 3 4. 3 CT. 8
Konctutymii mpo nHopmu mpsimoi nii ta cr. 3 KIIK Vkpainu npo npunmmm

BepxoBeHcTBa mpasa [[us.: 213, c. §].
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[Mpaktuka €CIII 3a cr. 8 § 2 E€KIIJI chopmynioBana KpuTepii OIIHKH

OPOIMOPILIINHOCTI BTPYUYaHHS, OILIHIOIOYM BaXJIMBICTh KOHKYPYIOUMX IHTEPECIB,
00’ €KTUBHICTh OOMEXKEHHS, HAsIBHICTh KOHCEHCYCY MIXK JiepkaBaMu-wieHamu Panu
€BponM Ta HASBHICTh MPOLECYAIbHUX TapaHTid (CyIOBHM KOHTPOJIb, OOMEKEHHS
KoJia 0ci0, aHOHIMI3allil0), sIK y paHinie po3risanyTid cripaBi M.N. and Others v. San
Marino (2015), ae goctyn Ta KOIirOBaHHS OAHKIBCBKHUX JOKYMEHTIB OyB BHU3HAaHUM
HETNPOMOPLIHHUM BTPY4YaHHsM JepxaBu [249]. Takum 4YmHOM, JOCTYH [0
HOTapiaJIbHO TOCBITYEHUX JOKYMEHTIB JOMYCTUMMH JIMIIE 3a CYKYITHOCTI yMOB:
JeriTuMHOI MeTH, nepeadadenoi 3akoHoMm (ct. 93, 159 KIIK VYkpainu), cymoBoro
pimmeHHsl (yXBajlyd CIiA40ro cyami, abo cydy, IO pO3TJsfgae CHpaBy) 3 YITKUM
OTMCOM JOKYMEHTa 1 00CiTy IOCTymny, MIHIMaJbHOTO BTpy4YaHHs (KOS 3aMiCTh
OpUT1HATY, YACTKOBUHM JTOCTYIH, aHOHIMI3allisl), TPOMOPIIHHOCTI 30UTKY 1 BUTOJU Ta
3a0e3neYeHHs] HOTapiaJbHOT TAEMHUIII MICJII BAKOPUCTaHHS (TOBEPHEHHSI, 3HUILEHHS
KOIIid), M0 POOUTh MHPHUHIMI MPONOPLIMHOCTI MPOUECYalbHUM (QUIBTPOM, SKHMA
3ano0irae 3JI0BXUBAaHHAM 1 30epirae JOBIpYy 10 HOTapiaTy B LHU(POBY €MOXY, KOJIU
JOKYMEHTH JIe[lajll 4YacTille ICHYIOTh Y €JEeKTPOHHIM (opmi Ta MOXYTb OyTH

JIOCTYITHI MUTTEBO, aJIe He OE3KOHTPOJILHO.

BucHoBku 10 po3aiay 3

1. Cuctema npolecyalibHOTO JOKa3yBaHHS — 1€ CYKYIHICTh B3a€MOIOB’SI3aHUX
HOpPM, TPHUHIMIIB, Cy0’€KTiB, 3ac00IB 1 Mpolenyp, nepeadadyeHux KpUMiHAIbHUM
IpoIeCyalbHUM 3aKOHOJABCTBOM, IO PETYIIOITh AiSUTBHICTh 13  30WpaHHS,
NepPEeBIPKH, OLIIHKK Ta BUKOPUCTAHHS JIOKA31B 3 METOI BCTAHOBJIEHHS 00’ €KTUBHOI
ICTUHU Yy KpPUMIHAJIbBHOMY IPOBA/PKECHHI, 3a0€3M€UYeHHs MpaB 1 3aKOHHUX IHTEPECIB
WOro y4yacHMKIB, a TaKOX peai3allii MPUHIUIY 3MarajibHOCTI, O€3MocepeaHOCT,
BUIBHOI OIIIHKU JIOKa31B Ta HEIOMYCTUMOCTI HE3aKOHHO OZIepKaHUX JOKa3iB.

2. [lpakTnka HaIIOHATBHUX CYAIB JEMOHCTPY€, IO HaBITh 3a HASBHOCTI
OOTpYHTOBAHOI MiJI03pH y MPABOMOPYIIEHHSX, OB’ SI3aHUX 13 HOTApiaIbHUMU J1SIMU
9l peECTpaMH, CyIM CXWJIbHI BiAJaBaTh IepeBary MEHII 1HBAa3HMBHUM

MpoHucCyaJIbHUM 3axX0JaM, TaKHM K TUMYaCOBHUM AOCTyIl a0 I[OKYMGHTiB abo
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OTpUMAaHHS 3aBIPEHUX KON 3aMICTh BUJIYYEHHS OpUTiHATIB. Takui Miaxia 103BOJISIE

3a0e3neynTH JI0Ka30BY I[IHHICTh MarepiaiiB, HE MOPYIIYyIOYH CTaOUIbHOCTI
HOTapiaJbHOTO 00ITY Ta IUIICHOCTI HOTAp1aJIbHOTO JI1JIOBOJICTBA.

3. [lopiBHsIBHUIN ~ aHAi3 HalIOHAIBHOT CyJOBOI TPAKTHKH Ta TMIAXOIB
€BpoONENChKOro Cyaly 3 MpaB JIOJUHU 3aCBIAYY€ ICHYBaHHSA PIZHMX MIJIXOIIB J10
OLIIHKA KOMNIIOBaHHS JIOKYMEHTIB, HIpPH LbOMY IMIJKPECIIOETbCA, 110 HAaBITh
OTPUMaHHS KOIIA MOXe po3risigaTucs sk (Gopma BTpydaHHs y chepy IpUBATHOTO
KUTTS Ta MpodeciiHoi KOH(]IACHITIIHOCTI.

4. CydyacHa TMpakTUKa JOCYJOBOIO PO3CHiyBaHHS MOTpeOye OamaHCy MIXK
IHTepecaMu KPUMIHAJIBHOTO MPaBOCYAJd Ta MPUHLUIIOM 30€peXeHHs HOTaplajbHOT
taemHuLi. lleli OamaHc pocsraerbcs dYepe3 4YITKE MpOLECyallbHE pEryJIrOBaHHs
JOCTYNy /A0 HOTapiaJlbHUX JOKYMEHTIB, CYBOpPE IJOTPUMAaHHS BUMOT MO0 YXBall
CHIIYOTO CYJIUIl, a TaKOX 4epe3 OOMEXKEHHs JONUTY HOTapilyCiB JIMILIE BUMAJKAMH,
npsMO  Nepen0adyeHUMH 3aKOHOM a0o0 1HINIMOBAHMMHM CaMUMHU yYaCHUKAMH

HOTaplaJbHUX JIH.
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BUCHOBKH

Y BHCHOBKAax JucepTalii HaBeJEHO TEOPETUYHE Yy3arajJbHEHHS Ta
3alpONOHOBAHO HOBE PO3B’SI3aHHS HAyKOBOTO 3aBJaHHSA, WLI0 TIOJArae B
OOTpYHTYBaHHI  MIPOIIECYyaJIbHO-NIPABOBUX  3acaJl BUKOPUCTAHHS  HOTApiaJIbHO
MOCBIIUCHUX JOKYMEHTIB $IK JKEped JOKa3iB y KpPUMIHAIBHOMY TIpOIEC Ta
BU3HAUYECHHI MEXaHI3MIB 3a0e3leueHHs] OajaHCy MK IHTEpecaMH KPUMIHAJIBLHOIO
MpaBOCYIJii W OXOPOHOK HOTapiaJibHOI TaeMHUIl. Jl0 OCHOBHUX pe3yJbTaTiB,
chopMyILOBAaHUX HA MIJICTABl aHANI3y HAYKOBUX JDKEpesl, YAHHOTO KPUMIHAIBLHOTO
IPOLIECYaIbHOTO Ta HOTAPIadbHOTO 3aKOHOJIABCTBA, MPAKTUKHU MOT0 3aCTOCYBaHHS, a
TaKOX MIKHAPOJHUX CTAHJIAPTIB 3aXUCTY MPaB JIIOJAUHH, HAJIEKATh TaKl MOJIOKEHHS:

1. Po3kputa TeOpeTHMKO-TIpaBOBa MpHUPOAA HOTapiaJibHO  IMOCBITYEHUX
JOKYMEHTIB Yy CHUCTEMI NHMCBMOBUX JDKEped JOKa3iB KpHUMIHAJIBHOIO MPOLECY,
BCTAHOBJIEHO iXHE OCOOJMBE MiCIE cepel] IHIUX JAOKYMEHTAJIbHHUX [I0Ka3lB Ta
OOTpYHTOBAHO, IO TaKi JOKYMEHTH MOEAHYIOTh O3HAKU O(MIIIHHOr0 MHUCHMOBOIO
J0Kazy ¥ pe3yapTaTy MyOJI4yHOI HOTapiaiabHOI JisnbHOCTL. JloBeaeHo, 110
HOTapiaJIbHO MOCBITYCH] JOKYMEHTH 3a0€3MeuyIoTh nepexia iHdopmarii 3 mpuBaTHOL
chepu B IUIOMIMHY IyOJIIYHOTO TMPABOBOTO BU3HAHHS Ta HAAUICHI MPE3yMIIIIEI0
noctoBipHOCTI. CPopMyIp0BaHO aBTOPCHKE BH3HAUCHHS TIOHATTS «HOTapilalbHO
MOCBIYEH] JOKYMEHTH fAK JDKEpENo JO0Ka3iB Yy KpPUMIHAJIBHOMY MPOIEC» SK
NUCbMOBHX, 30KpeMa EeJIeKTPOHHHUX, JOKYMEHTIB, CTBOPEHUX a00 3acBIIUEHUX Y
NOpsIAKY, MependayeHOMYy 3aKOHOAABCTBOM IPO HOTapiat, sIKi MICTITh FOPUIMYHO
3HA4ylll BIIOMOCTI Ta MOXYTbh OyTH BUKOPUCTaHI B KPUMIHAJIILHOMY MPOBAIKEHHI
BIJIMOBIHO /10 BUMOT KPUMIHAJIBHOTO MPOIECYaTbHOIO 3aKOHO/IaBCTBRA.

2. [IpoananizoBaHO HOPMATHBHI, MPABO3aCTOCOBHI Ta JOKTPHUHAIIBbHI MiAXOIU
70 CIIBBIJHOIIECHHS IHTEPECIB KPUMIHAJIBHOIO TMpPaBOCYIJs W HOTaplajgbHOI
TAEMHUIl, Y PE3yJbTaTl YOTO BHUSIBICHO HASBHICTh CTIMKHUX CYMEPEYHOCTEH MIiXK
norpebaMu B e(QEKTUBHOMY pO3CIilyBaHHI KPUMIHAJIBHUX MPAaBONOPYIICHb 1
3a0e3nedyeHH1 KOH(1ACHIIIHHOCTI HOTapiadbHO1 MisUIbHOCTI. BCTaHOBIEHO, 1110 YMHHE
3aKOHOJIaBCTBO HE MICTUTh JIOCTATHHO UITKMX MPOLEIYPHUX TapaHTId OCTYIYy J0

HOTapiaJILHO HOCBi,ZI‘IGHI/IX I[OKYMGHTiB, 1o CTBOPIOE PU3UKU CBaBUILHOI'O BTPpYYaHHA
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y chepy HOTapiaJIbHOT TAEMHHUIII IT1/T YaC KPUMIHAJIBHOT'O IMPOBAPKCHHS.

3. BuzHaueHo mpaBoBY NpUpPOAY HOTApIaJbHOI TAEMHMII B KPUMIHAJIHLHOMY
mporieci, 3’sCOBaHO 1ii 3MICT, MeXl Jli Ta OCOOJMBOCTI OXOPOHM Ha CTaJIfAX
J0CY/I0BOTO PO3CIiAYBaHHA U CyA0BOTO po3risany. OGrpyHTOBaHO, 110 HOTapiaibHa
TaEMHHULS € PI3HOBUAOM MpOQECiiHOT TaeEMHULL, fSKa HE Ma€ aOCOJIIOTHOTO
XapakTepy, ajge MoXe OyTh oOMeXeHa BHUKIIYHO Ha MIACTaBl 3aKOHY 3
JOTPUMAHHIM TPUHIUMIB TOTPeOU, MPOMOPIIHHOCTI Ta CYIOBOTO KOHTPOIIO.
3anponoHOBaHO KOHIENITYaTbHUHN MiAXiT 10 OallaHCYyBaHHS MyOIIYHHUX 1 IPUBATHUX
IHTEpeCiB, M0 TIPYHTYEThCS Ha (QYHKIIIOHANBHIA pPIBHOBA31 MIX 3aBIaHHSIMU
KPUMIHAJILHOTO MTPaBOCY/IIS Ta TapaHTISIMU 3aXUCTY MPUBATHOCTI.

4. ChopmMynbOBaHO KPHUTEPIi HANEKHOCTI, JOMYCTUMOCTI Ta JIOCTOBIPHOCTI
BiloMOCTel, 3a(iKCOBAaHMX y HOTAplabHO TMOCBIAYEHUX JIOKYMEHTaX, 3
ypaxyBaHHSIM BHMOTI KPHMIHQJIGHOTO TPOIECYaTbHOTO  3aKOHOAABCTBA  Ta
CIELIAIbHOTO 3aKOHOJIaBCTBAa MpO HOTapiaT. JloBeleHO, 10 HAJIEXKHICTh TaKUX
BIJIOMOCTE BHU3HAYAEThCA IXHIM 3B’SI3KOM 13 TIPEAMETOM  JOKa3yBaHHS,
JOMYCTUMICTh — JOTPUMAHHSM BCTAaHOBJICHOI MPOIECYalbHOI (OPMHU JOCTYIy Ta
BUKOPHUCTAHHS, a JOCTOBIPHICTh — MPE3yMIIIIEI0 MyOIIYHO1 JOBIpH 0 HOTapiyca 3a
YMOBH aBTEHTUYHOCTI JOKyMEHTA Ta 3aKOHHOCTI HOT0 MOCB1TYEHHS.

5. Po3po0sieHO  JTOKTpHHAIBLHO OOIPYHTOBAHMM TMMiAXiy 10 Kiacudikamii
HOTapiaJlbHO TOCBIIYEHUX JOKYMEHTIB Yy KpPUMIHAJIBHOMY TMpOIleci uepes
PO3MEXKYBaHHSI HOTAPIaJbHOTO MOCBIIYEHHS SIK MPOLIEypH Ta HOTApiaJbHOTO aKTa
AK JIOKYMEHTaJIbHOTO pe3yJibTaTy HoTapianbHOi 1ii. OOrpyHTOBaHO, IO Take
PO3MEXKYBaHHS Jla€ 3MOTY YITKIIIE BU3HAYUTH JOKa30B€ 3HAYEHHS HOTaplaJbHUX
JOKYMEHTIB, YHUKHYTH 3MIIIYBaHHS MPOLIECYaIbHUX 1 PE3yJbTaTUBHHUX ACIEKTIB
HOTapiaJIbHOI JISJIBHOCTI Ta 3a0€3Ne€YUTH OUThLI MOCIHIIOBHE IXHE 3aCTOCYBaHHS B
KPUMIHAJIbBHOMY MPOBAKEHHI.

6. [IpoananizoBaHo mpoleCyalbHUI CTaTyC HOTapiyca K HOCiS OXOPOHIOBAHOI
3aKOHOM TpoQeciiHOl Ta€EMHHIII Ta BH3HAYEHO OCOOJIMBOCTI HMOro 3allydeHHS, a
TAKOX 3aJIy4eHHsS HOTapialbHO TOCBIJYEHUX JOKYMEHTIB JO KpPUMIHAJIBHOTO
IIPOBAPKEHHS 3 YpaXyBaHHM IT1JIBUILIEHUX MPOIIECYalbHUX TapaHTiid. BctanoBeHo,

0 4YMHHC KpI/IMiHaJII)HC MpOoLCCYyaJIbHC 3dKOHOJAaBCTBO HC 3216631'[6‘1}76 I[OCTaTHBO.l.
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BU3HAYEHOCTI CTAaTyCy HOTapiyca Ta HaJEXKHOIO pPIBHS HOro MpoIEeCyabHOTO

3aXUCTY, 110 3YMOBIIIOE€ NOTPEOY B yJIOCKOHAJIEHHI IPABOBOIO PETYJIIOBAHHS Yepe3
NOCWJICHHSI CYJOBOTO KOHTPOJIO Ta TapaHTiil He3aJeXHOCTI HOTapiaJbHOi

IISJIBHOCTI.
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JOBIJIKA
Npo BNPOBA/KEHHs Pe3y/bTaTiB AHcepTanifiHOro gocaixxkenns byyanbkoro
Mukoau Oaerosuua Ha Temy: «HorapiajJbHO NOCBiAY€eHi JOKYMEHTH AK
J7KepeJio 10Ka3iB y KPHMiHAILHOMY MpoLeci: TeOPeTHYHI Ta NPAKTHYHI
acrmeKTH»

JloBiaka 3acBiguye Te, IO Ppe3y/ibTaTH MUCEPTALIHHOTO JOCTIIKEHHS
By4anskoro Mukomu Onerosrya Ha Temy: «HoTapiansHo MoCBiT4eH] JOKyMEHTH 5K
JUKEpeno J10Ka3iB y KpUMIHATIBHOMY IpOLIECi: TEOPETHYHI Ta NPAKTHYHI aCIIeKTH,
MOJAHOTO Ha 3M06YTTA HAyKOBOTO CTyIeHs KaHIMAaTa IOPHAMYHMX HAyK 3i
creniansocti 12.00.09 «KpuminaneHuil mpolec Ta KpUMiHaCTHKa; Cy[0Ba
eKCIIepTH3a; ONepaTHBHO-PO3IIYKOBA MisIbHICTB», MOKYTh OYTH BHKOPHCTaHI
Komiterom BepxosHoi Pamu Ykpainu 3 nuTaHb MpaBOOXOPOHHOI AisIBHOCTI MPH
MiIrOTOBIIi 3MiH JI0 3aKOHO/IaBCTBa Y KpaiHH.

INpencraBiene Ha O3S JUCEPTaLliifiHe AOCIIIKEHH MICTUTh HEOOXiTHUH
TEOPETHYHHH Ta METONOJOTIYHUH piBeHb, a TAKOXK Ma€ MPaKTUYHY Ta HayKOBY
LiHHICTB.

Hapani Bywaupkum M.O. koHcymbrauii i pekoMeHAauii, MONOXKEHHS i
BHCHOBKM HAyKOBOTO JOCTi/KE€HHs, BHKIaJeHi B HAyKOBO-OGIPYHTOBaHHX
npomnosuuisax, OyayTe BpaxoBaHi KomiTeToM npu omparfoBaHHI BiAMOBiZHHX

HOPMAaTHBHO-TIDABOBHX aKTiB 3 TPaBOBOrO pETyJIIOBaHHS I[PABOOXOPOHHOI
NisnbHOCTI B YKpaiHi.

3actynuuk ronoeu Komirery
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HApOJAHMI AenyTaT YKpaiHH,
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AKT
Npo BNpPoBa/KeHHs pe3y ibTAaTiB AUcepTauifiHoro aocaimkenns byuyaubkoro
Mukosan OsneroBuua Ha Temy: «HoTapiaibHO NOCBiA4YEHI JOKYMEHTH AK
JKepeJio J0Ka3iB Y KPHMiHAJILHOMY NMPOUeci: TeOPeTHYHI Ta MPaKTHYHI
acneKTH» y OCBiTHil npouec Ta HaAyKoBO-10¢iAHY podoty HaunionanbHoi
akaaemii BHYTpilIHiX cnpas

Kowmicist y cknani ydeHoro cekperapsi cexperapiaty Buewoi paau, aokropa
IOPHIMYHKX Hayk, rpodecopa B. B. BacuneBuua (20106a komicii), 3aBinyBaya
Kadpenpu KpUMIHOMOTIT Ta KPUMIHAIBHO-BUKOHABYOTO MPaBa, KaHMATa OPUAUYHNX
Hayk, nouenta k0. O. JleBueHka Ta npoBiHOro0 HayKOBOTO CMiBPOOITHHKA HAYKOBOT
naboparopii 3 npobeM NpoTHAIT 310UMHHOCTI, JOKTOPA OPUAMYHAX HAYK, CTAPLIOTrO
Haykosoro criBpodithuka /I. M. TuymHM ckiana ueil akT mpo Te, Mo pe3ylbTaTH
auceprauii 3100yBaya HaykoBoro cryneds byusaubkoro Mwukonu OneroBuya Ha
Temy: «HorapiaibHO 110CBIAYEH] JOKYMEHTH SK DKEPEIIO JIOKa3iB Y KPUMiHAILHOMY
NPOLECi: TEOPEeTHYHI Ta NpaKTHYHI acmekTw» 3a cneuiansHicio 12.00.09 —
KPUMIHAILHHHA TNpOLEC Ta KPUMIHANICTHKA; CY/J0BA eKCIepTH3a; ONepaTHBHO-
pO31IyKOBa AisUIbHICTb MAIOTh HEOOXIAHMNA TEOPETUUHHIA, METOI0NOTIUHKM PiBEHD i
IPAKTUYHY 3HAYUMICTb, BUKOPUCTOBYIOTHCS JUIS MOJAQIBIIMX HAYKOBUX JOCITi/DKEHD
3 npobneM HOTapialbHO TMNOCBIIYEHWX JOKYMEHTIB SK JuKepeia J0Kas3iB y
KPUMiHQJILHOMY Tipolleci, a TakoX MiJA 4ac NUINOTOBKM JIEKIii, MociOHMKiIB,
METOAMUYHUX DPEKOMEHJAllii, TECTOBMX 3aB/aHb 1 JMJIAKTHYHMX MartepialiB 3
KpUMiHaIbHUH NpoLEC, CyIOBi Ta MNPaBOOXOPOHHI OpraHd YKpaiHH, A0CYIOBE
poscaigyBants, NpouCCyalbti AOKYMCHTH B KPHMIHA/IbHOMY MPOBAIKEHHI, 10Ka3H
Ta JI0Ka3yBaHHsA y NPOBA/KEHHAX MPO KpUMiHAIBHI TIPaBONOPYIIEHHS a TAKOX TMPH
NMPOBE/JCHHI PI3HAX BMJIB 3aHATH i3 BIANOBIAHMX MMCLMIIIH Y NpoOUECi MiAroToBLi
OakajiaBpiB Ta MaricTpis 3a cnenianbHictio 081 «IlpaBo» Ta B cHCTeMi MijBUIIIEHHS
kBautiikauii npauisHukis cucremu MBC Ykpaiuu.

IonoBa komicii: Biraniiit BACUJIEBUY
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3ATBEPIKXYIO
IIpopektop 3  HaBYAIBHO-METOAWYHOI
/LEPIABHOTO N0IaTKOBOTO
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AKT
BIIPOBA/KEHHsI Pe3yJibTaTiB AUcepTalliHHOT podoTH
byuyaubskoro Mukoau Osierouya Ha temy: «HorapiaabHo nocBiaueHi
AOKYMEHTH SIK JKepeJio J0KA3iB Y KPUMIHAJILHOMY MpoLeci: TeOpeTHIHi Ta
NMPaKTHYHi aCMeKTH» Yy OCBITHIl nMpouec

Kowmicig y ckiani: 3acTynHHMKa JUPEKTOpa 3 HABYAIbHO-METOJUYHOI POOOTH
HaBYaJIbHO-HAYKOBOI0 IHCTHTYTy NpaBa, KaHAWAATa IOPUAHYHMX HAYK, JOLEHTA
Jlyrinoi H. A., rapanrta ocBiTHbo1 nporpamu «[IpaBoBe perytoBaHHS MyOIiuHUX Ta
NPUBATHHUX BiJIHOCHHY», KaHAWAATA IOPUANYHMX HayK, noueHta bak B.I., 3aBinyBaua
HaBYAJIbHO-METOANYHOTO Bi/uliMy, 1okTopa dinocodii I'pumryk I'.B., cknanu uei akr
npo Te, o omyOniKoBaHi pe3yabTaTH AMCEPTALIMHOIO JOCIIDKEHHS Byw4aibkoro
Muxonu Onerosuua Ha Temy: «HorapianbHO MOCBiZ4eHi JOKYMEHTH fK JDKEpEso
J0Ka3iB y KPUMIHQILHOMY TIpOLECi: TEOPETHYHI Ta MPAKTH4YHI ACIEKTH»
BUKOPHUCTOBYBAJIUCS Y OCBITHHOMY TIpOIIECi MiJl Yac MirOTOBKH Ta MPOBEICHHS
NeKUifHUX 1 ceMiHapChbKUMX 3aHATh 3 HaBYalbHUX aucuuiuiin  «CymaoBi Ta
IPaBOOXOPOHHI  opranu», «KpumiHanbHe npouecyanbHe npaBo  YKpaiHu»,
«Kpuminanictuka» aas  niaroropku  3100yBadiB  BMINOT  OCBiTM  IEPLIOTO
(GakanaBpchKOro) piBHA ASHHOI Ta 3a04HOI hopM HaBuaHHs ramysi 3HaHb 08 [Ipao
crneuianbHocTi 081 «IIpaBo» 3a OcBiTHBOW mporpamoro «IIpaBoBe perynroBaHHS
myONiYHUX Ta MPUBATHUX BiIHOCHH» JlepkaBHOTO 1OJATKOBOrO YHiBEpCUTETY, a
came:

1. bywauskuii M.O. OuiHroBaHHS 10Ka3iB y KpUMiHAJILHOMY MPOBA/IKEHHI:
anani3 npakruku €ECIUL FOpuouunuii nayroesuii enexmponnui scypuan. 2020. Ne 8.
C. 606-608. https://Isej.org.ua/8 2020/155.pdf

2. bywaupkuit M.O. Knacudikauiss noka3iB y KpUMiHAILHOMY TpOIECi:
TEOPETUYHI MiAXOAM Ta NPAKTUYHE 3HAa4eHHS. [Jepowcasa ma pezionu. Cepisi [Ipaso.

2020. Ne 1 (67). Tom Xs C. 227-231.
https://law.stateandregions.zp.ua/archive/1_2020/part_1/40.pdf
3. byuanskuii M.O. HotapianbHuii akT sk npouecyaibHa misi Ta sK

JOKYMEHT: /10 IUTaHHs PO PO3MEXKYBAHHS MOHATH Y LUPPOBY €noxy. epacasa ma
pezionu. Cepis IIpaso. 2020. Ne 2 (68). . B312-315.
https://law.stateandregions.zp.ua/archive/2 2020/54.pdf

4. Bywaubkuit M.O. Ludposa indopmaiis y cucremMi KpuMiHAIBHO-
NPOLECYaIbHOrO J0Ka3yBaHHs. [Ipaeo i cycninecmeso. 2021. Ne 6. C. 406-409.
https://pravoisuspilstvo.org.ua/archive/2021/6_2021/60.pdf



241

5. bywauskuit M.O. TumMuacoBuii 10CTYN 10 HOTApIATEHUX JIOKYMEHTIR Y
KPUMIHAIBHOMY MPOBA/DKEHHI: HalliOHAIbHA Ta €BPONEHChbKA CyA0Ba MpPaKTHKA.
KELM (Knowledge, Education, Law, Management). 2022. Ne 7. C. 435-438
https://kelmczasopisma.com/ua/viewpdf/14033

6.  bywauskuit M.O. HorapianbHa nisuibHicTh B YKpaiHi: mpaBoBa Npupoa,
cyO’extd Ta (yHKuiOHanbHMH 3MicT. IIpiopuTeTHI HanMpPsAMKKA PO3BUTKY MPaBOBOT
cucremMu Ykpainu. Marepiasid MiXXKHapOAHOT HAYKOBO-TIPAKTHUYHOT KOH(EpeHLii (M.
Kuis 14-15 nuctonan 2021 poky). — Kuis: HaykoBo-aociiguuii inctutyT my6iiivHoro
npasa, 2021. C. 34-36.

7. byuaupknii M.O. EnektponHi [Qo0ka3u sSK HOBHH BHJA JIOKa3iB y
KPMMiHQJILHOMY TNpOBafkeHHI Ykpainu. B3aemonis my0GniuHOro Ta NpHBAaTHOTO
MpaBa: CyyacHi mnpoOJeMM Ta BUKIMKH: MaTepiaid MiDKHApOAHOI HAayKOBO-
npaktuuHoi KoHdepenuii, m. Kuis, 21-22 mororo 2022 p. — Kuis: Haykoso-
JociigHui iHCTUTYT ny6niuHoro npasa, 2022. C. 39-41.

8.  Buchatskyi M.O. Electronic Evidence and Notarially Certified
Documents in Criminal Proceedings. HaykoBo-npakTuuni 3acamm poO3BUTKY
FOPHIMYHOT HAYKM Ha Cy4acHOMY erarli Jep)KaBOTBOPEHHS: MaTepiaid Mi>KHAPOIHOT
HAayKOBO-TIPAKTUYHOT KOH(epenuii, M. Kui, 15-16 motoro 2023 p. — Kuis:
HaykoBo-ocnianuii inctutyt ny6uiunoro npasa, 2023. C. 17-20.

Kowmicis migreepmkye, mo chopMy/iboBaHi 3a pe3ysibTaTaMM JIOCIiJDKEHHS
bywaupkum M.O. npomno3uuii, BHCHOBKH, DPEKOMEHJALii BHKOpHMCTAaHI IpH
(GopmyBanHi HaBYANBLHO-METOAMYHOrO 3a0e€3MEYEHHs Ta TPOBEAECHHI HABYAIBLHUX
3aHSITh.

3acTynHHK AMpeKTOpa 3
HABYaJ/IbHO-MeTOoAN4YHOI podoTtu HHI npa By
KaHIWIAT IOPHANYHHUX HAYK, TOLEHT Harania JIYI'THA

I'apauT ocBiTHBOI Mporpamu
«IIpaBoBe pery/iloBaHHs1 nyOJiYHAX Ta
NPHBATHHX BiIHOCHHY,

KAHIMIAT IOPHAMYHUX HAYK, JOLEHT Bipa BAK
3aBiayBau HABYAILHO-METOAHYHOTO '
Biaainy, AokTop ¢isocodii y/ I'anna F'PULHYK
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SATBEPIXYIO
[TpopekTop 3 HayKOBOT poboTH
\BHOT'O [I0/IaTKOBOTO YHIBEPCHTETY,
14T10 HJHHIX HAYK, JOUCHT

%\ Bacus JIYIMK

? o) 2025 p.

BIIPOBA/’KEHHS Pe3YJAbTAaTIB AHCEPTALIHHOIO A0CiAKEHHH
B HAYKOBO-J0CJIAHY AiSIAbHICTH

Kowmicis y cknazi: 3acTynHHKa AUPEKTOpa 3 HAYKOBOI poOOTH HaBYAIbHO-
HAyKOBOr0 iHCTUTYTYy TNpaBa, KaHAWJATa IOPUAMYHUX HAyK, JOLECHTa
H. B. Jlaroscbkoi, gomeHTa kadenpu KpHUMIHAIBHOrO TpaBa Ta [poOLECy,
KaHAMAaTa IOPUANYHUX Hayk, aoueHta O. A. [laBmiox, HayalibHUKA HAYKOBO-
opraHizaniitnoro Binainy, noxropa dizocodii H. b. JloOpsHCbKOT CKiany ueif akr
npo Te, W10 MaTepianu AMcCepTauliiHOro jaociikenHs byuaibkoro Mukonu
Onerosuua Ha Temy: «HortapianbHo MOCBiIUeHi TOKYMEHTH SK DKEPENO J0Ka3iB y
KPUMIHAJIBHOMY TPOLIECi: TEOPETHUYHI Ta MPAKTHYHI ACMEKTH» MarTh HEOOXiIHMii
TEOPETUYHHH Ta METON0JIOTYHUH PiBEHb, MPAKTHYHY LiHHICTh | BAKOPUCTOBYIOTHCS
Ml 4ac TNPOBEACHHA HAYKOBO-AOCHiAHOT pobotu Ha Temy «Po3ciigyBanms
KPMMIHAJIBHUX MpPaBOMNOpYyIIeHb (KPUMIHANBHI IpoLecyaibHi Ta KpUMiHAIICTHYHI
acrekTn)» (nepxaBHuii peecrpaniiinuit Ne 0121U113579).

CdopmysiboBaHi aBTOPOM BHCHOBKH i MNpPOIMO3HLIT € OOrpYyHTOBAHMMH,
3MICTOBHUMHM Ta MOXYTbh OyTM BUKOPHCTAHi SIK OCHOBA /Ul MOJAIBIIMX HAYKOBHX
JIUCKYCiid.

3acTynHHK AMPEeKTOpa 3 HAYKOBOI po6oTH
HABYA/IbHO-HAYKOBOI0 IHCTUTYTY N

KaHAHAAT WPHIAHUYHHX HAYK, 10LIeH Haranis JJATOBCBKA
JoueHt kadeapu /

KPHMIiHAJIbHOIO NpaBa Ta npouecy, o

KaHAMAAT PHAUYHUX HAYK, TOLIEHT : Oasra MMABJIIOX

HauyajbHUK HAYKOBO-0OpraHizauiiiHoro

Biaainy, 1oktop dinocodii )7\‘/ : 79%9] ' Haraais JOBPAHCBKA
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