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Hucepraliis € mepmuM B YKpaiHChKIM HayIll CIelialbHUM KOMIUIEKCHUM
JOCIIIJKEHHSIM ~ [IPAaBOBOTO PETryTOBaHHA (IAYyIIapHUX BITHOCHH Yy KpaiHax
3araJbHOTO Ta KOHTHHEHTAJIHHOTO MPaBa.

[TuTaHHs TPaBOBOTO pErymOBaHHS (inyIiapHUX BiTHOCHH 3aJIUIIAETHCS
OJTHUM 13 HANCKJIQTHIIINX Y MDKHAPOAHOMY MPUBATHOMY TpaBi, CKIAIHICTh SKOTO
3yMOBJIEHA, 30KpeMa, OCOOJMBOCTSIMHU TPABOBUX CHUCTEM 3arajibHOro Ta
KOHTHHEHTAJILHOTO TIpaBa.

Y po6oTi MPOBOIUTHCS MPABOBUM aHaJi3 MPaBOBOI Mpupoau ¢iayIiapHuX
BIJIHOCHH, BUOKPEMITIOIOTHCS 1XHI1 XapaKTepH1 O3HAKH, 3IHCHIOETHCS KOMITJIEKCHHU I
MOPIBHSAJIBHO-TIPABOBHM aHaN3 Mojeni ¢iaymiapHuX (TpacTOBUX) BIIHOCHH Y
3araJlbHOMY IIpaBi Ha Cy4aCHOMY eTalll HOro po3BUTKY 1 PiayliapHUX KOHCTPYKITIH
y KpaiHaX KOHTHHEHTAJhbHOTO TIpaBa, a TaKOXX BHU3HAYAIOTHCS MPOOIEMU Ta
nepcnekTuBr yHidikamii QiayniapHuX BIZHOCHH Yy MDKHApPOIHOMY MPHUBATHOMY
MpaBi, 30KpeMa, MoB’ A3aHi 3 MUTAaHHAMHU KBamiikallii Ta KOIi31iHOTO PETyaOBaHHS.
Jlnst imocTparttii mpobiieMu CyMiCHOCTI YU HECYMICHOCTI (himyriapHOT KOHCTPYKIIii
AHTITMCHKOTO TPAaCTy Ta KOHTHHEHTAJIBHOI MPABOBOI CHCTEMH JOCIIIKYEThCS
MMATAHHS PO HEOOXITHICTh Ta JOIUIBLHICTH Mepeadi MaliHa B JIOBIpYY BIIACHICTH Y
KpaiHaX KOHTHHEHTAJILHOTO MPaBa 3 ypaxyBaHHSIM HAsSBHUX y BHYTPIITHROMY TIPaBi
IIUX KpaTH KOHCTPYKIIiH, CIPSIMOBAaHUX Ha JOCSITHEHHS aHAJIOTTYHUX PE3yJIbTaTiB.

®digyiiapHi TPaBOBITHOCHHU MOKHA BU3HAUUTHU SK MPABOBIIHOCHHH, 3MICT

SKUX TIOJISITA€ B HAAUICHHI OMHUM CYO’€KTOM IHIIIOTO Cy0’€KTa MOXKJIMBOCTSIMU



IIOA0 peai3alii cBOro mpasa, JJis TOro, 00 OCTaHHIA 3/IMCHIOBAB 1€ IPABO Y
BITHOCMHAX 13 TPETIMU 0CO0aMU Ha KOPHUCTb NEPIIOro Tak, sK OW BIH JIAB,
3AIMCHIOIOUM HOTo Yy CBOiX iHTepecax. [HmuMH cioBamu, QiayliapHUMU MOKHA
HA3MBATU TaKl MPaBOBIIHOCHUHHU, Y SIKUX JOBIpa OJHOTO yYaCHHKA JO 1HIIOIO YU
B3a€MHA JOBipa YYaCHHMKIB € MOTHMBOM BUHHUKHEHHS, iCHYBaHHS Ta MPHUITHHECHHS
MPaBOBIAHOCUH. MOTHB JOBIPIMBOCTI B TaKUX MPABOBIIHOCHHAX CTa€ iXHIM
JOMaTKOBUM €JIEMEHTOM, IO MPOHU3YE CaMy CYTHICTh LIMX MpaBOBigHOCHH. Llei
€JIEMEHT € OCHOBOIO BHM3HAUEHHS TMPaBUJ TPABOBOTO PETYIIOBAHHS IOBIpYHMX
(pixyuiapHuX) BIAHOCHH.

OOTpyHTOBY€TbCA, IO  IMAQHEHTHOIO  BJACTUBICTIO  (IAyLIapHUX
MPaBOBITHOCHH € JIeJIeTyBaHHS IMPABOMOYHOCTEH BIIACHUKA, TOOTO 3aMiHa OJJHOTO
Cy0’€KTa TIPaBOBITHOCHH 1HIIUM, NMPUYIOMY HE Yepe3 3aKOH, 5K, HANPUKIIAL, TIPH
NPEJICTABHUIITBI, a B CUJIy JIoroBopy. OTxe, 3MicTOM ¢iaylliapHUX MPaBOBITHOCUH
€ MPaBOMOYHOCTI Ta 000B’ 13k Qimymiapito (dimyiiapHi 000B’I3KK) 100 0COOH,
BiJl IMEHI SIKO1 BiH Ji€, MAHHOM SIKOT pO3MOPSIKAETHCS.

[Ile omnier0 0coOaUBICTIO BiTyIlIapHUX MPABOBITHOCHH, SIKa BUSIBISETHCS 11T
Jac ykiajaHHs (iaymiapHUX yroj, € CTBOPEHHS (PIKTHBHOI 0coOM, IO 3aMillye
ocoOy (imymianTa Imig yac Woro ydacti B MaifHOBUX BimHOocuHaX. Dimymiapiit 6epe
Ha ce0e BCTAHOBJICHI Yrojor OOOB’SI3KM Ta, 3HAIOYM I1HTEPECH 3aCHOBHHUKA
yIpaBIiHHSA, J1€ BiJl HOro IMEHi, 110 (PaKTUYIHO, 1T030aBIISIE TTOBIPEHOTO (KEPYIOUYOTO)
CaMOCTIHHOTO BOJICBUSIBICHHS.

Y po6oTi BHOKpeMIIEHO OCOOTMBOCTI CyO’€KTHOTO CKIamy GimyIiapHux
MPaBOBITHOCHH, OOYMOBIICHI, TPUUYJICHHOIO CTPYKTYpPOIO MOT0 yY4aCHHUKIB, a TAaKOX
MOJAUIOM 3MICTYy TpaBa BJacHOCTI MDK ¢igymianToM (Cy0’€KTOM JOBipH),
digymiapieM (00’€KTOM JOBiIpH) Ta BUTOJOHAOYBavYeM, KOKCH 13 SIKUX HAUICHHM
PI3HUMU 32 OOCSATOM Ta XapaKTepoM Cy0’€KTHBHHMHU IpaBaMM Ha OJHE il Te came
MaWHO.

Buniieno enemMeHTH CTPYKTypd (iayliapHUX TMPaBOBIAHOCUH, SIKUMU
BUCTYNAalOTh MAaMHOBHUM 1HTEpEC, ITOBHOBAKCHHS Ta OOMEXKEHHS 3J1MCHEHHS

Ccy0’€KTUBHOIO MpaBa 3000B’A3aHHSIMHU J0OpPOI COBICTI, a TakoX (QiAyliapHi



000B’s13KU. JloCsATHEHHS 1HTEpeCiB, BUT1IHUX (PIAYLIAHTY Ta BUCTYI B OOOPOTI Bij
HOro iMeHl1, a TAKOX CTBOPEHHS (PIKTUBHOIO Cy0’€KTa MPABOBIAHOCUH € BIAMIHHOIO
0ocoOnuBICTIO (iayliapHUX YroJ, B OCHOBI SKUX JIEKUTh JOBIpa MIXK
KOHTpareHTaMH.

Ha migcraBi 3acrocyBaHHS pI3HUX KpUTEpIiB y poOOTI HABOJIUTHCA
kiacudikaiis GigyiapHuX MpaBoBiAHOCHH. Tak, 3aJIe:KHO B1JI M1JICTaB BUHUKHEHHS
¢iayuiapHi NpaBOBIJHOCUHU MOKHA KJacM(iKyBaTH HIOHAWMEHILIE HAa TPHU TPYIIH,
BUAUIAIOUN TIPAaBOBITHOCHHHU, IO BHHUKAIOTH Yy CHIY 3aKOHY, JOTOBIpHI Ta
KOPIOpaTUBHI MpaBoBiIHOCKMHU. DiqyiliapHi NPaBOBIIHOCUHUA MOXXYTh BUHUKHYTH
3 MACTaB, MepeadaueHuX Ui IHUBUTBHUX TpaB, M0 SIKUX, 30KpeMa, HallekaTh
NPaBOYMH, PIIICHHS CYAYy, aAMIHICTpATUBHUN aKT, MpsMa BKa3iBKa 3aKOHY. 3a
XapaKTepoM BOJICBUSBICHHS (PimyliapHi MPaBOBIIHOCUHN BUHUKAIOTh 33 HASIBHOCTI1
IpsSIMO BUPAXKEHOI BOJII CTBOPEHHS TaKOro IMpaBoBimHOMmIEHHS. [IpsMo BupakeHa
BOJII € YIiTKO Cc(QOpMyJIbOBaHMM Ta BHU3HAYEHUM y HEOOXimHi Qopmi
BOJICBUABJICHHSIM (imymiapiro Ta/abo ¢iayiiaHTa Ha CTBOPEHHS JIOBIpUYUX
MpaBOBIIHOCUH. HasBHICT, TIPSAMO BHpaXeHOI BOJII € OO0OB’SI3KOBOIO TSI
3a3HAYEHUX BIIHOCHH, $IKI BUHUKAIOTh Ha IIJCTaBl B3a€EMHOIO BOJICBHUSBIICHHS
CTOPIH JIOTOBOPY PO CTBOPEHHS KOHKPETHOT ()OPMH JOBIPUMX MPABOBITHOCHH.

VY po0OTI TOCHIIKYIOTECS MOKIMBOCTI Ta TEpeBaru BUKOPUCTAHHS aHTJIO-
aMepuKaHChbKOi Mopemi (imymiapHuX BITHOCMH Yy KpaiHaX KOHTHUHEHTAJILHOTO
npaBa. [IpuHIMIOBA BiAMIHHICTH MDK JBOMAa MPABOBUMHU CiM’SIMH TOSICHIOETHCS
ICTOpUYHUMH YMOBaMH, y SIKUX (QopMyBajocst mpaBo. Hopmu Ta 1misi 1HCTUTYTH
3araJibHOTO MpaBa CKJIAJAINCs B IIPOLIEC] PO3BUTKY CYAOBOI MPAKTUKU. Y 3B’S3KY 13
[IUM aHTJIMCHKI IPaBOB1 HOPMH TICHO TTOB’s13aH1 3 00CTaBUHAMU KOHKPETHOT CITPaBU
Ta 3aCTOCOBYIOTHCS JIJIsl BUPIMICHHS TUX CIPaB, SKi aHAJOTIYHI CTpaBi, MO0 SKOT
OyJ10 yXBaJICHO PillICHHS.

Came Tak y mporeci po3BUTKY CYAOBOi HPaKTUKH c(opMyBaBCs OAMH 3
OCHOBHUX 1HCTUTYTIB aHTIIMCHKOIO MpaBa, HEBIJOMUX KOHTUHEHTAJILHOMY MPABY —
Tpact (trust) abo goBipya BIACHICTh, IKMH MOKHA BU3HAYUTH K IPABOBIIHOIIICHHS,

y CHJIy SIKOTO JOBIpuuii BiacHUK (trustee), sikuii € HOClEM TUTYJY Ha MEpelaHe B



TpacT MaiiHO, 3A1MCHIOE YIPaBIIHHS Ta PO3NOPSAKEHHS TAKUM MalfHOM Ha KOPHUCTh
oenedimiapis.

VY kpaiHax KOHTHHEHTAJIbHOI CUCTEMH IIPABa MPOTATOM OCTAHHBOTO CTOJITTS
MPOSIBISIETHCS IPArHEeHHS MPUCTOCYBATH IOPUINYHY KOHCTPYKIIIIO TPACTY A0 CBOTO
BHYTPIIIHBOIO MpaBa, BPEryJiOBaTH BIJHOCUHH, MOB’s3aHl 3 NEpelayero MaiiHa B
TpacT, 3a JOMOMOIOK CYMDXHHUX IHCTHUTYTIB KOHTMHEHTaldbHOro mpasa. IIporte
3a3BUYall, He OepeThcs O yBarm OCHOBHA OCOOJNMBICTH TpacTy, a came
«pO3IIETJICHHS» MpaBa BIACHOCTI Ha Mai{HO, 1110 TIEPEAAcThCs B TPACT, HA TUTYI 32
3aranpHuM mipaBoM (legal title) i Tutyn 3a nmpaBom cripaBeMBOCTI (equitable title).
KoHTHHEHTaIhHOMY MPaBY HEBIIOME TaKe «PO3IICTIIICHHS» MPpaBa BIACHOCTI.

EnemMeHnTOM MpaBOBITHOCUH TPACTy, IO HAWOUIBII CKIaTHO CIIPUHAMAETHCS B
KOHTMHEHTAJILHOMY TIpaBi, € Te, 110 ¥ JOBIpYl BIACHUKH, 1 OeHedilmiapu MaroTh
peYOBe MpaBo, sIKe MOXkKe OyTH MPOTUCTABIICHE BCIM TpeTiM ocobaM. Tpact nepectan
OyTMH  TPOCTUM  aHaJoroM OOMEXKEHOr0  pEedyoBOrO  IpaBa,  BIJOMOTO
KOHTUHEHTAIBHIN cUCTeMI (TaKoTo, K, HAIPUKIA, y3YDPYKT).

Ha migcraBi npoBeeHOr0 MOPIBHSUIBHO-TTPABOBOTO aHAI3y JOBOJIUTHCS, 10
Moaudikalilis TpacTy B JOTOBIpHY KOHCTPYKIIIFO € OJHUM 13 BapiaHTIB
OOTpYHTYBaHHS 3aKOHHOCTI TPacTy, HOro MIMCHOCTI 3 TMO3HUIlll KOHTUHEHTAIBHOT
cucteMu TpaBa. BomHouac goroBipHa Moaudikailis TpPacTy >KOJHHM YUHOM HE
BpPaxoBy€ OJHOCTOPOHHINM XapakTep akTy NpO 3acHYBaHHS TPaCTy, A SKOTO
HEOOXIHO IIMIIE BOJECBUSBICHHS 3aCHOBHUKA, IO HE 3aJIKUTh BIJ 3roju
JIOBIpUOTO BJIACHWKA BUKOHYBAaTH MOKJIaJeHI Ha HbOro (yHkIii. JloroBopu K,
3rajJlani B PINICHHSAX CYJOBHX 1HCTaHIIM KOHTHHEHTAJIBHUX JIEpXkKaB, €
JBOCTOPOHHIMHU YroJamMH ¥ mepeadadaroTh 3roay OOp>KHHKa (TOOTO MOBIPYOTO
BJIACHUKA) TpuUHATH Ha cebe meBHI 3000B’s3aHHsA. Kpim Toro, morosipHa
Moaudikaiis TpacTy He BPaXxOBYE 1 TaKy OCOOJIMBICTh BIIHOCHH, IO CKJIAJAIOTHCS
y 3B’SI3KY 31 CTBOPEHHSIM TPACTy, SIK HE3aJIECKHICTh (ABTOHOMHE iICHYBaHHSI) TPACTY
110/1I0 1OT0 3aCHOBHHMKA, 1110 BTpavyae Oyab-sKUN NpaBOBUN Ta (PAKTHUYHUI 3B’ SI30K
13 TpacToM 3 MOMEHTY 3aCHYBaHHS OCTaHHBOTO Ta Tepenadi MaifHOBOI Macw

JIOBIPYOMY BIIACHUKY.



3po0JeHO BHCHOBOK, LI0 B KpaiHaX KOHTHMHEHTAJIBHOIO MpaBa ICHYE pAJ
IHCTUTYTIB, SIKI MarOTh HU3KY CYTTEBUX XapaKTEPUCTUK, BIIACTUBHUX JOBIPYIi
BJIACHOCTI B KpaiHaX CUCTEMHU 3arajibHOro npasa. KojkeH 13 3a3HaU€HUX IHCTUTYTIB
Mae€ y CBOill OCHOB1 KOHCTPYKIIii, BIaCTUB1 PaBy KpaiH KOHTUHEHTAJIbHOT CUCTEMH,
IO Ja€ 3MOTY TOBOPUTH IPO MOXJIHMBICTH PO3B’S3aHHS AHAJIOTIYHHX MUTaHb 3a
JOTIOMOTOI0 PI3HUX MPABOBUX MEXAHI3MIB Y PI3HUX MPABOBUX CUCTEMAX.

Jlnist yKpaiHCHKOTO NMUBUTFHOTO 3aKOHOJABCTBA MPABO JOBIPYOi BIACHOCTI €
aOCOIFOTHO HOBHUM SIBHIIIEM, SIKE BH3HAUAETHCS SIK HAJIEIKHE JOBIPUOMY BIACHHKY
paBO BJIACHOCTI Ha BU3HAY€HE MaWHO, OOTSIKEHE 00OB’SI3KOM MOT0 31MCHEHHS 3
METOI0 1 3 OOMEKEHHSMH, BCTAHOBICHUMHU OTOBOPOM YIPABIiHHS MaiHOM YH
3aKOHOM. XapaKTEepHOIO PUCOI0 MpaBa JOBIPYOi BIACHOCTI SIK OCOOJMBOIO BHUIY
mpaBa BJIACHOCTI € Te, M0 JIOBIpYMW BJIACHUK 3AIMCHIOE HaJIeX)KHI HOMY
PaBOMOYHOCTI Ha CBil pO3Cyl, aje 3 ypaxyBaHHSM BCTAHOBJICHHX BIACHHUKOM
0OME>KeHb 1 JIMIIIe Ha KOPUCTh CaMOro BIaCHHKa a00 BKa3aHOi HUM 0cO0H, ajie He Y
CBOiX IHTEpecax.

BoaHoyac y BiTHOCHHAX 13 TPETIMH 0COOaAMHU JOBIPUHM BIIACHUK BUCTYIIAE SIK
BJIACHUK JIOBIPEHOTO MaiiHa, TOOTO BOJIO/II€ TPABOM BUMAraTy yCyHEHHS BTpy4aHHsI
BCIX TpeTiX 0ci0 y cdepy Horo rocrnoapchbKoro BijlaHHS, a B pasi MOPYIISHHS ITUX
npaB MOXE BHKOPHCTOBYBAaTH PEUOBO-IPABOBI 3aco0M IXHBOTO 3aXHCTY 1
npea’ BT PEYOBO-TIPAaBOBI IMO30BH IPO BHUTPEOYBaHHS MaiiHA 13 UYy»XKOTO
HE3aKOHHOTO BOJIOJIHHS Ta PO YCYHEHHS MEPELIKO Y HOro BUKOPUCTaHHI.

P0361>kHOCTI MPaBOBUX TPAIUIlIN 3arajbHOTO0 Ta KOHTHHEHTAJIHHOTO IMpaBa
MOPOIUIU HEOOXIAHICTh MPUUHATTI MDKHAPOJHOI Yrofau, y sKii MicTuBcs ©
3arajlbHUN MAXiA 10 TOHATTA (imyIiapHOi BIAaCHOCTI ¥ Oymno © BperyibOBaHO
MUTaHHS TpaBa, M0 3aCTOCOBYETHCS 10 BIAHOCHH, IO BUILIMBAIOTH 13 3aCHYBaHHS
Tpacty. Takum MD>KHAPOAHUM JOTOBOPOM cTasia ['aa3pka KOHBEHIIIS TIPO MPaBO, 110
3aCTOCOBYETHCS JIO TPacTiB, Ta ixHe Bu3HaHHA 1985 poky. Meroro Konsenmii €
BCTAHOBJICHHS 3aTaJIbHOTO MMIIXOMY 0 BU3HAYEHHS MPABOBOI KaTeTropii TpacTy Ta

3aCTOCOBHOTO J0 TpacTiB npasa. Jep:xkaBu-ydyacHuill KoHBeHI111 KOHCTaTyBaH, 1110



TpacT € crnenudIyHOI KaTeropiero, 10 BUHUKJIA B KpaiHax 3arajbHOTO MpaBa Ta
COpHIHSTA 3 IEBHUMU MOAU(]IKALISIMU B KpaiHaX KOHTUHEHTAJILHOTO ITpaBa.

Ha mincrasi ananizy KoHBeHLIi NIAKPECIEHO, IO KOJI3iiHI NPUB’SI3KH,
nepesniueHi B ['aa3bKiil KOHBEHIIIT PO TpacTH, 00’ €JHaH1 B JOKTPHUHI MiJ TEPMIHOM
«MICIIE3HAXO/DKEHHSI ~ TpacTa», TO030aBNsSOTh KOHTHMHEHTAIBHHX  IOPHCTIB
HEOOXITHOCTI JIOKAJII3yBaTH TPACT Y KOKHOMY BUIAJKY 3aJIEKHO BIJ Ti€i YU 1HIIOT
kBasi(ikamii BIIHOCMH y MeXax TpacTy 3a JONOMOIOK CYMDKHHUX MpPaBOBHX
iHcTHTYTiB. [lonmokennss KouBeHIii 1aloTh 3MOTY BH3HAUUTH TMPaBO, IO
3aCTOCOBYETHCS IO TPACTY, 3a CYKYITHICTIO 00’ €KTUBHUX KPUTEPIiB.

3po0JsieHO BUCHOBOK, 110 ['aa3bka KOHBEHIIIS PO TPACTH BIJIrpa€ ICTOTHY
pOJIb y 3MIIHEHHI KOHLEMIIIT TPAacTy B CyJIOBINA MPaKTUIll KpaiH KOHTUHEHTAIbHO1
CHCTEMH NpaBa. [i ON0KeHHs BHECIH SCHICTh Y XapaKTePUCTHKY CAMOTO MOHSTTS
TpacTy, HOro BU[IB, ICTOTHUX €JIEMEHTIB 1 C(hOpPMYIIOBAIM KPUTEpii Mpaa, 110
3aCTOCOBYETbCA 10 TpacTiB. KOHBEHIIE CTBOPIOE OCHOBY Ul Y3araJlbHEHOTO
PO3YMIHHS TpacTiB 1 Hajaal — i1 MaTepiaibHO-IpaBoBOi yHidikamii y cdepi
dbixyriapHoi BIACHOCTI.

Knwouosi  cnoea:  digymiapHi  BIIHOCHMHHW,  TpacT,  (iayIiapHICTb,
0OpPOCOBICHICTD, (iNYIIaHT, JOBIpYMN KEpPYyHOUMii, NPUBATHE IPaBO, 3arajbHE
IpaBo, KOHTUHEHTAJbHE IpaBO, CHCTEMa 3arajbHOro IpaBa, KOHTHHEHTAJbHA
CHUCTEMa IpaBa, B3a€MOJIS IMPaBOBUX CUCTEM, PO3ILIEIUICHHSA IMpaBa BIACHOCTI,

MIPaBO CIPABETMBOCTI, KOMI31HE PETYIIOBaHHS.
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Thesis i1s the first specific comprehensive research of legal regulation of
fiduciary relations in common law and continental law countries in Ukrainian
science.

The issue of legal regulation of fiduciary relations remains one of the most
challenging in private international law, the complexity of which is particularly
determined by the peculiarities of the common law and continental law legal
systems.

This thesis carried out a legal analysis of the legal nature of the fiduciary
relations, their characteristic features are marked out, a comprehensive comparative
legal analysis of the model of fiduciary (trust) relations in common law at the current
stage of its development and fiduciary constructions in continental law countries is
carried out, as well as the issues and prospects of unification of fiduciary relations
in private international law are determined particularly related to qualification issues
and conflict of laws. To illustrate the issue of compatibility or incompatibility of the
fiduciary construction of the English trust and the continental legal system, the issue
of the necessity and feasibility of transferring property into trust ownership in
continental law countries is investigated, considering the constructions existing in
the domestic law of these countries, aimed at achieving similar results.

Fiduciary legal relations can be defined as legal relations, the content of which
is the provision by one subject of another subject with opportunities to exercise his
right, in order for the other one to exercise this right in relations with third parties
for the benefit of the former, however he acts, exercising them in their own interests.
In other words, such legal relations can be called fiduciary, in which the trust of one
participant in another or the mutual trust of the participants is the motive for the
emergence, existence and termination of legal relations. The motive of
trustworthiness in such legal relations becomes their additional element that
permeates the essence of legal relations. This element is the basis for determining
the rules of legal regulation of trust (fiduciary) relations.

It is substantiated that an immanent property of fiduciary legal relations is the

delegation of the owner’s powers, that is, the replacement of one subject of legal



relations with another, and not by law, as, for example, in case of representation, but
by virtue of a contract. Thus, the content of the fiduciary relationship is the powers
and duties of the fiduciary (fiduciary duties) in relation to the person on whose behalf
he acts, whose property he disposes of.

There is one more feature of fiduciary legal relations that appears during the
conclusion of fiduciary agreements — a fictitious entity is created that replaces the
fiduciary’s entity during his participation in property relations. The fiduciary
assumes the duties established by the agreement and, knowing the interests of the
settlor of the trust, acts on his behalf, which in fact deprives the trustee of
independent will.

Thesis highlights the peculiarities of the subject structure of fiduciary legal
relations, which are determined by the three-member structure of its participants, as
well as the division of the content of property rights between the fiduciary (subject
of trust), the fiduciary (object of trust) and the beneficiary, each of which is endowed
with different scope and character subjective rights to the same property.

The elements of the structure of fiduciary legal relations, represented by
property interest, powers and limitations of the exercise of subjective rights by
obligations of good conscience, as well as fiduciary duties, are highlighted.
Achieving the interests beneficial to the fiduciary and acting in the turnover on his
behalf, as well as the creation of a fictitious subject of legal relations is a distinctive
feature of fiduciary agreements, which are based on trust between counterparties.

Based on the application of various criteria, thesis provides a classification of
fiduciary legal relations. Thus, depending on the reasons for the emergence of
fiduciary legal relations, they can be classified into at least three groups,
distinguishing legal relations arising by virtue of the law, contractual and corporate
legal relations. Fiduciary legal relations may arise from the grounds provided for
civil rights, which, in particular, include a transaction, a court decision, an
administrative act, a direct instruction of the law. According to the nature of will,
fiduciary legal relationships arise in the presence of a clearly expressed will to create

such a legal relationship. Directly expressed will is a clearly formulated and defined



in the required form the fiduciary’s and/or fiduciary’s will to create a fiduciary
relationship. The presence of a clearly expressed will is mandatory for the specified
relations, which arise on the basis of the mutual will of the parties to the contract on
the creation of a specific form of fiduciary relationship.

Thesis examines the possibilities and advantages of using the Anglo-American
model of fiduciary relations in the continental law countries. The fundamental
difference between the two legal families is explained by the historical conditions in
which the law was formed. Norms and whole institutions of common law were formed
in the process of development of judicial practice. English law, therefore, is closely
related to the circumstances of a particular case and is applied to decide those cases
which are similar to the case in respect of which the decision was made.

In this way, in the process of the development of judicial practice, one of the
main institutions of English law, unknown to continental law, was formed — a trust,
or trust property, which can be defined as a legal relationship by virtue of which the
trustee, who is the holder of the title on the property transferred to the trust, manages
and disposes of such property for the benefit of the beneficiaries.

In the continental legal system countries, during the last century, there has
been a desire to adapt the legal construction of the trust to their domestic law, to
regulate relations related to the transfer of property to the trust, with the help of
related institutions of continental law. At the same time, the main feature of the trust
Is usually not considered, namely the «splitting» of ownership of the property
transferred to the trust into legal title and equitable title. Continental law does not
know such a «splitting» of property rights.

The element of the trust relationship that is most difficult to understand in
continental law is that both the trust owners and the beneficiaries have a property
right that can be set against all third parties. The trust ceased to be a simple analogue
of the limited property right known to the continental system (such as, for example,
usufruct).

On the basis of the conducted comparative legal analysis, it is proved that the

modification of the trust into a contractual structure is one of the options for



substantiating the legality of the trust, its validity from the point of view of the
continental legal system. At the same time, the contractual modification of the trust
does not consider the unilateral nature of the trust establishment act, which requires
only the will of the founder, which does not depend on the trust’s consent to perform
the functions assigned to it. The contracts, mentioned in the decisions of the courts
of the continental states, are bilateral agreements and involve the consent of the
debtor (that is, the trust) to assume certain obligations. In addition, the contractual
modification of the trust does not consider such a feature of the relationship formed
in connection with the creation of the trust, as the independence (autonomous
existence) of the trust in relation to its founder, which loses any legal and factual
connection with the trust from the moment of its foundation of the latter and transfer
of the property mass to the trust owner.

It was concluded that in the continental law countries there are a number of
institutions that have a number of essential characteristics of trust property in the
common law system countries. Each of the mentioned institutes has at its core
constructions peculiar to the law of the continental system countries, which allows
us to talk about the possibility of solving similar issues with the help of different
legal mechanisms in different legal systems.

For Ukrainian civil legislation, the right of trust property is a completely new
phenomenon, which is defined as the right of ownership of certain property
belonging to the trustee, burdened with the obligation to implement it for the purpose
and with the restrictions established by the property management contract or the law.
A characteristic feature of the right of trust property as a special type of property
right is that the trust owner exercises his powers at his discretion, but considering
the restrictions established by the owner and only for the benefit of the owner himself
or the person indicated by him, but not in his own interests.

At the same time, in relations with third parties, the trustee acts as the owner
of the entrusted property, that is, he has the right to demand the elimination of the
interference of all third parties in the sphere of his economic domination, and in the

event of violation of these rights, he can use property-legal means of their protection



and present property-legal lawsuits for claiming property from someone else’s
illegal possession and for removing obstacles to its use.

Differences in the legal traditions of common and continental law gave rise to
the necessity of adopting an international agreement that would contain a general
approach to the concept of fiduciary property and settle the question of the law
applicable to relations arising from the establishment of a trust. The 1985
Convention on the Law Applicable to Trusts and Their Recognition was such an
international treaty. The purpose of the Convention is to establish a general approach
to determine the legal category of a trust and the law applicable to trusts. The
member states of the Convention stated that the trust is a specific category that arose
in common law countries and is accepted with certain modifications in continental
law countries.

On the basis of the analysis of the Convention, it is emphasized that the
conflict bindings listed in the Hague Convention, combined in the doctrine under the
term «place of the trust», relieve continental lawyers of the need to localize the trust
in each case depending on one or another qualification of the relationship within the
trust under with the help of related legal institutions. The provisions of the
Convention allow determining the law applicable to the trust based on a set of
objective criteria.

It is concluded that the Hague Convention on the law applicable to trusts and
their recognition played a significant role in strengthening the concept of trust in the
judicial practice of the continental legal system countries. Its provisions brought
clarity to the description of the very concept of trust, its types, essential elements
and formulated the criteria of the law applicable to trusts. The convention creates a
basis for a generalized understanding of trusts and, in the future, for material and
legal unification in the field of fiduciary property.

Keywords: fiduciary relationship, trust, fiducia, good faith, fiduciary, trustee,
private law, common law, continental law, common law system, continental law
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