AHOTAIISA

Tapxan FOcigh oenu Lllykropos. BB npakTUku €BpONeHCchKOTO Cy 1y 3 IpaB
JIOAWHA Ha 3A1MCHEHHS HAIlOHAJIBHOTO CYIOYMHCTBA €BPOMNEHCHKUX JEp)KaB —
KBamidikariitHa HayKoBa mpaiis Ha MpaBax pyKOIUCY.

Hucepraniss Ha 3700yTTS HAYKOBOTO CTyIEHs JokTopa ¢dutocodii 3a
cnemianbHicTIO 293 «MixHapogHe mpaBo» (29 — MikHapoaHI BIAHOCUHH). —
KuiBchkuii HartioHapHUN yHIBepcuTeT iMeHi Tapaca IlleBuenka, Kuis, 2023

HucepTaiiiss mpuCBAYEHA MUTAHHIO KOMIUIEKCHOTO aHaJli3y BIUIMBY
€BpornelcbKoi KOHBEHIIIT 3 paB JIIOJUHU Ta MPAKTUKH €BPONEICHKOT0 Cyay 3 paB
JIOJMHU Ha 3A1MCHEHHS MPaBOCYAJd HALIOHAJLHUMH CyJaMU 33 MOCUJICHHS
3aXMUCTy TpaB JIOAUHU. Y AUCEPTAIMHOMY JOCHIIKEHHI BpPaxOBaHO BUMOTHU
MOCTIHHOTO PO3BUTKY Ta Y3TO/DKEHHS HAIIOHAJIBHOTO 3aKOHOJABCTBA 1 CYJOBOI
MPAKTUKHU 3 IMHAMIYHUM €BOJIIOTUBHUM TIYyMA4ye€HHSIM Ta MPABOBUMH MO3UIISIMU
€BpONEHCHKOTO Cyay 3 MpaB JIIOJWHU, PO3BUTKOM KOHBEHIIIMHOTO MEXaHI3MY, Y
TOMY YHCIIl, JOCHIPKEHO MEePCHEKTUBU PO3BUTKY KOHCYJbTATUBHOI HOPUCAMKINT
€BpONEHCHKOTO Cy Ty 3 MPaB JIFOJAWHK Ta HOTO CIIBIPaIll 3 BUIIIMMH HaIlIOHATLHUMUA
CyllaMu JJisl pO3BUTKY CYZOBOTO 3aXHCTy IpaB JIIOJUHU Y JIep)KaBax-ujeHax Paau
€Bponu.

He3Bakatroun Ha 4YHCJIEHHI HAyKOBI pOOOTHM 3 MNHUTaHb IMIUIEMEHTAIl
€BpoIechbKOi KOHBEHIIT Ha HaIlllOHAIBHOMY pIBHI, AUCEpTaIliiiHa poOoTa sIBIsiE
co0010 HOBE Ta aKTyajbHE AOCIIPKEHHS 3HAYEHHS TPAKTUKU €BPONENCHKOTo Cyay
st (hOpMyBaHHS MIIXOJIB Ta MPAKTUKU KOHCTUTYIIIWHUX CY/AIB Ta BUIIHUX CYIIiB
3arajgbHOl FOPUCAMKIN, [0, MPSAMO BIUIMBATUME Ha PO3BUTOK HAI[lOHAJIBHOIO
CYJIOUMHCTBAa Ta MPAKTHUKY HWXKYMUX CyAiB. BincyTHICTH choroani y OaraTtbox
Jiep’KaBax TaKoi y3ro/KEHOI HAIllOHAJTBHOI CyJOBOI MPAKTHKHU, PI3HE PO3YyMIHHS
HaIllIOHATBHUMU CYAJIAMHM TIAXOAIB JI0 3aCTOCYBaHHS MPAKTUKUA €BPOMNEHCHKOTO
Cyay 3 MpaB JIFOJIMHU MPOIOBKYE TOIAHHS BEIUKOI KITHKOCTI OJHOTUITHHUX 3asIB 710

€BpOIENCHLKOro Cyay ocobaMu, siKi BBaKAIOTh, 110 iX MOPYIIEHI IpaBa HE OyJu
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MOHOBJICHI Y paMKaX HalllOHAJBLHOTO cyJounHCTBa. HOBHM3HA Ta aKTyalbHICTh TEMHU
00yMOBJIIOETHCS TAKOXK aHAT130M 3HAYEHHs MTPAKTUKU €BPONEICHKOro Cyay 3 MpaB
JIOAWHU JUIS 3aXUCTY TpaB JIOJUHU B yMOBaX 30pOMHUX KOH(IIKTIB y KOHTEKCTI
MEePEOCMUCIICHHSI MIAXOIB JI0 CIIBBIIHOIIECHHS MIXKHAPOJIHOTO T'yMaHITapHOIO
mpaBa Ta MIDKHAPOAHOTO TMpaBa IMpaB JIOAWHU Ta KOHIEMIIl «e(QEeKTUBHOTO
KOHTPOJIIO» y CBITJII IPAKTUKU €BPOIENUCHKOTO Cy 1y 3 MpPaB JIOANHH.

VY nucepraiiiiHoMy JOCHIKEHHI BIIEpIEe Yy paMKax aHallizy MpPaKTUKU
€BpONEHCHLKOT0 CyIy 3 MpaB JIIOJAWHHW aKIEHTOBAHO yBary Ha HOro «ycTrajeHii
npaktuili» (anri. well-established case-law of the Court), sika mae 6yTr OCHOBHUM
HOPMATUBHUM OPIEHTUPOM JUIsl HALIIOHAIBHUX CYJIB JiepkaB-uiieHiB Pagu €Bpomnu
Ta OXOIUTIOBAaTU MpaBoBi no3utlii Cyny, copmoBaHi B pe3ysbTaTi TAyMauyeHHs Ta
3acTocyBaHHd HHUM mojoxkeHb KonBeHuii Ta IIpoTrokomniB A0 Hei, skl MaroTh
XapakTep MPEIEJECHTIB EBOMIONINHOTO AMHAMIYHOTO TiaymMadeHHs KoHBeHIi Ta
[TpoTokomniB A0 HET K «GKUBHUX 1HCTPYMEHTIB» Ta SIKI MICTSATHCS Y MOTUBYBAJIbHIN
yacTuHi pieHs Ta yxBai Cyay. Takox ynepiie Oyio eTaibHO PO3IIISIHYTO POJIb
Ta 3HAYEHHS HOBOI PO3IIMPEHOI KOHCYJIbTATHUBHOI IOPUCAMKIIT €BpOMENCHKOro
Cyly 3 MpaB JIOAUHU Ta OOTPYHTOBAHO MOXJIMBICTh KapJUHAIBHOI 3MIHU PiBHSA
HAI[IOHAJIbHOI CYAOBOI IMIUIEMEHTalli €BpONeHchKOi KOHBEHIT y BHUMAJKY
AKTUBHOTO ii BUKOPUCTAHHS HaIllOHAJFHUMHU BUIMMU CYJaMH, a TAKOXK TTOKA3aHO
BXKJIMBICTD A1aJI0OTy MK €BpONEUCHKUM CYJIOM Ta HAIllOHAIbHUMH CyAaMH 3a/J1s
e(pEeKTUBHOTO 3aXHCTy KOHBEHIIHUX IIPaB.

ABTOpOM OyJI0 BIOCKOHAJIEHO YSBJIEHHS MPO POJb HAI[IOHAJIBHOI CYAOBOi
iMIUIeMeHTalii €BpoONMechkoi KOHBEHIli 3 TMpaB JIIOJAUHU Ta IPAKTHKU
€BpONEHCHKOTO Cyly B aCTEKTax MPUHITUIIIB CyOCHIIapHOCTI Ta CBOOOIN PO3CY Y
JepKaB; PO3KPUTO IIMPOKUHN Jiama3oH HAIllOHAJBHUX MOJEJIeH IMIUIeMEHTAIlll
KonBennii Tta mnpaktuku Cyny Big HaganHs KoHBeHIT  0co0aMBOro
HAJKOHCTUTYLIMHOTO CTaTyCy J0 BCTAHOBIJICHHS! OOMEKEHb iXHhOTO BEPXOBEHCTBA;
BJIOCKOHAJIEHO KOHIIEMI[i}0 BIUTUBY npakTuku Cyny st popMyBaHHS Ta PO3BUTKY
CTaHAapTIB MpaB JIOJAMHUA Yy PI3HUX perioHax CBITy dYepe3 ii 3acTOCYBaHHSA

Mi)KH&pOI[HI/IMI/I CydaMu 3 IIpaB JIIOAWHHW; PO3BUHYTO YABJICHHA IIPO 3aCTOCYBAHHSA
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€BpoOIeCchbKOi KOHBEHIII 3 MpaB JIIOJAWHU Ta MPAKTUKH CBPONEHCHKOTO CYyay
Cynowm €C.

VY mporeci gochimpkeHHss OylI0 BUAIIEHO JASKUTbKA KITFOYOBHUX MIIXOIB 10
3aCTOCYBaHHS HalllOHAJbHUMU CynaMu €BpOINEWCHhKOI KOHBEHIII Ta MPAKTUKU
€BpOMENCHKOro Cyay 3 IpaB JIIOJUHU, 30KpeMa, AJI1 TIIyMadeHHs HalllOHAJIbHOTO
3aKOHOJIABCTBA;  JUIsi  OOTPYHTYBaHHS  HE3aCTOCYBaHHS  HAI[IOHAJIIBHOTO
3aKOHOJIAaBCTBA K TAaKoro, WI0 CymnepeuuTh €EBpOMNeichKiii KOHBEHII Ta
3aCTOCYBaHHS y BHUIIaJKaX HEBPErYJIbOBAHOCTI MUTAHHS HAa HalllOHAJIBHOMY DPiBHI;
BJIOCKOHAJIEHO TMOJIOXKEHHA Mpo 3actocyBaHHA KouBeHuii Ta npaktuku Cyay
OpraHaMu KOHCTHUTYIIHHOI IOPHUCAMKII, y TOMY YHCJI, TpU BHU3HAHHI
HEKOHCTHUTYI[IHHUMHU MOJ0XKEHb HalllOHAIBHOTO 3aKOHO/1aBCTBA.

VY nucepTtariiitHoMy JIOCHIpKEHHI OyJI0 3BEPHEHO yBary Ha poJjib MPaKTUKHU
€BpONEHCHKOTO Cymy 3 TpaB JIIOJWHU I BUPINICHHS HAIlOHATPHUMU CyJaMU
cIpaB, IOB’S3aHMX 3 MOBHOMAacuITaOHOIO arpeciero Pocii mpotum VYkpainu Ta
3aXHCTOM MPaB MOCTPAKAAIUX OCI0.

TeopeTnuHi BHUCHOBKM Ta MPAKTHYHI PE3yJbTaTH JUCEPTALIHHOTO
JOCIIJIKEHHSI MOXYTh CTaHOBUTH OCHOBY JUISI TMOJAJBIIOTO BJAOCKOHAJIEHHS
MiAXOAIB 3aCTOCYBaHHS MPAKTUKH E€BPOMEHCHKOTO Cyay 3 TMpaB JIOAUHU
HaIllIOHATBPHUMU CyJlaMHU, 30KpeMa, YKpainu ta AzepOaipkany.

KurouoBi ciioBa: €Bporeiicbka KOHBEHIISI MPO 3aXUCT MpaB JIIOJUHUA Ta
OCHOBOTIOJIOKHUX CBO0OJ, €BpOINENHCHKUN Cyl 3 MpaB JIIOJWHU, MpaBa JIOAUHH,
IMIIEMeHTaliss €BponeichKOoi KOHBEHIIT 3 MpaB JIOJUHU, 3aXUCT MpPaB JIOJUHHU,
pakTuKa €BPONEUCHKOTO CyIy 3 MpaB JIIOJAWHHU, KOHCYJIbTaTHUBHA HOPUCAMKIIISA
€BpONEHCHKOTO Cyy 3 TPaB JIIOIMHU, HAI[IOHAJIbHA Cy/1I0BA TIPAKTUKA, MIKHAPOTHE

paBo, MKHAPOJIHI CyH, MpaBo €Bpornericbkoro Coro3y
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ABSTRACT

Shukurov Tarkhan Yusif ogly. The influence of the European Court of Human
Rights case-law on the realisation of national judiciary of European states —
Qualifying scientific work on the rights of a manuscript.

Thesis for the degree of Doctor of Philosophy in the specialty 293
“International law” (29 — International relations) — Kyiv National Taras Shevchenko
University, Kyiv, 2023.

The dissertation is devoted to the issue of a comprehensive analysis of the
European Convention on Human Rights and the European Court of Human Rights
case-law impact on the administration of justice by national courts in order to
strengthen the protection of human rights. The dissertation research takes into
account the requirements of constant development and coordination of national
legislation and judicial practice with the dynamic evolutive interpretation and legal
positions of the European Court of Human Rights, the development of the
Convention mechanism, including the prospects for the development of the advisory
jurisdiction of the European Court of Human Rights and its cooperation with highest
national courts for the development of human rights judicial protection in the
member states of the Council of Europe.

Despite numerous scientific studies on the implementation of the European
Convention at the national level, the dissertation 1s a new and relevant research of
the importance of the European Court case-law for the formation of the approaches
and practice of constitutional courts and supreme courts of general jurisdiction,
which will directly affect the development of the national judiciary and the
jurisprudence of lower national courts. The lack of such a coherent national judicial
practice in many states today and the different understanding by national judges of
the approaches to the application of the case-law of the European Court of Human
Rights lead to continuation of the submission of a large number of identical

applications to the European Court by persons who consider that their rights have
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been violated and they have not been restored within the framework of the national
judiciary. The novelty and relevance of the topic is also determined by the analysis
of the importance of the European Court case-law for the human rights protection
during armed conflicts in the context of rethinking approaches to the relationship
between International Humanitarian Law and International Human Rights Law and
the concept of “effective control” in the light of the European Court of Human Rights
case-law.

In the dissertation, for the first time within the analysis of the European Court
of Human Rights case-law the attention was focused on its “well-established case-
law”, which should be the main normative benchmark for the national courts of the
member states of the Council of Europe that covers the legal positions of the Court
which formed as a result of its interpretation and application of the provisions of the
Convention and its Protocols, which have the character of precedents of evolutive
dynamic interpretation of the Convention and its Protocols as “living instruments”
and which are contained in the motivational part of the Court's judgements and
decisions. Also, for the first time, the role of the new expanded consultative
jurisdiction of the European Court of Human Rights was scrutinized. In the case of
its active use by national highest courts, the possibility of a radical changes in the
level of national judicial implementation of the European Convention was
substantiated, as well as the importance of dialogue between the European Court and
national courts for effective protection of Conventional rights.

The understanding of the role of national judicial implementation of the
European Convention on Human Rights and the case-law of the European Court in
aspects of the principles of subsidiarity and margin of appreciation was improved; a
wide range of national models of the implementation of the Convention and the
Court case-law are revealed, from granting the Convention a special supra-
constitutional status to establishing limitations of their supremacy; the concept of
the influence of the Court's case-law for the formation and development of human
rights standards in various regions of the world through its application by

International human rights courts was improved; the concept of the application of
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the European Convention on Human Rights and the European Court case-law by the
Court of Justice of the EU was developed in the dessertation.

Within the research process, several key approaches to the application by
national courts of the European Convention and the European Court of Human
Rights case-law were highlighted, in particular, in the sphere of interpretation of
national legislation; justification of the non-application of provisions of national
legislation which contradict the European Convention; its application in cases of
non-regulation of the relevant issue at the national level. The understanding of the
application of the Convention and the Court case-law by bodies of constitutional
jurisdiction have been improved, including situations of recognition national legal
provisions unconstitutional.

The dissertation also focused on the role of the European Court of Human
Rights case-law for the considering cases related to Russia's full-scale aggression
against Ukraine and protection of the rights of war-affected people by national
courts.

The theoretical conclusions and practical results of the dissertation research
can form the basis for further improvement of approaches to the application of the
European Court of Human Rights case-law by national courts, in particular, in
Ukraine and Azerbaijan.

Keywords: European Convention for the Protection of Human Rights and
Fundamental Freedoms, European Court of Human Rights, human rights,
implementation of the European Convention on Human Rights, European Court of
Human Rights case-law, advisory jurisdiction of the European Court of Human
Rights, national judicial practice, international law, international courts, European

Union Law
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