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Yemumenko A. B. O6mexeHHs [ NpUHLIKITY CBOOOAM JOTOBOPY B FOCIIOAAPCHKUX
3000B’s13aHHAX. — KBamigikaijiiina HaykoBa Ipallsl Ha MpaBax PyKOIHUCY.

HNucepranis Ha 3100yTTS HAyKOBOro CTymeHs JokTopa (Quiocodii 3a
cnemianbHicTiO 12.00.04 «['ocnogapcbke MpaBo; TOCMOAAPCHKO-TIPOIECYaIbHE MPABO»
(081 — TIIpaBo). — JlepxkaBHa ycTaHOBa «IHCTHUTYT €KOHOMIKO-TTPAaBOBUX MOCIIIKEHb
imen1 B.K. MamyroBa HamionansHoi akagemii Hayk Ykpainu» HAH VYxkpainu, Kuis,
2023.

VY nuceprailii 3arponOHOBaHO HOBE BUPILISHHS TPOOJIEMHU MICIIS Ta POJIi CBOOOIN
JOTOBOPY B rocmofapchkomy mpai. OOIpyHTOBYIOTECS TEOPETUYHI TOJOKEHHS 1010
0CO0JIMBOCTEN 3MICTY JOTOBIPHOT CBOOOM B rOCIIOAAPCHKOMY 000POTI, OKPECTIOIOTHCS
MEX1 JTaHOTO TPUHIIUIY Ta 3’SICOBYIOTHCS IJCTaBU OOMEXCHHS, 30KpeMa B cdepi
HaJaHHS OAHKIBCHKUX MOCTYT. BaHKIBCHKUI CEKTOP €KOHOMIKM OOpaHHil He BUMAJAKOBO.
CrabinbHICTh Ta €EeKTUBHICTh OAHKIBCHKOT CUCTEMHU — OJIHA 3 TOJIOBHUX YMOB PO3BUTKY
€KOHOMIKH, Ta 1i CTIMKOCTI mepen KpuzoBuMu siBumiamu. lllo HaOyBae HaWOLIBIIOTO
aKTyaJiTeTy ChOTOJHI — B YMOBax BiiichKOBOi iHTepBeHIli PD Ha Teputopio Ykpainu,
sIKa CTaJIa MOTYKHUM JIeCTa01113aTOPOM JIJIs1 EKOHOMIKH HaIloi iepxkaBu. B poO0TI Takoxk
chopMyJIbOBaH1 MPOTO3HIIii 3 BAOCKOHAJICHHS BITUN3HSHOI'O 3aKOHOIABCTBA B 111l cdepi.

OcHOBHa YacTHHA JUcepTallii MICTUTh BCTYII, TPH PO3JLIH, 110 00’ €/THaHI Y BiCIM
iApO3aUTIB Ta BUCHOBKHU. Y Po3mini 1 «3araJlbHOTEOpETHYHI OCHOBH CBOOOJIH JIOTOBOPY
B IOCTIOJIApPCHKOMY TIpaBl YKpaiHW» MpoaHali30BaHI HAasBHI B HAYKOBIW JiTepaTypi Ta
3aKOHOJABCTBI YKpaiHM BHW3HA4YEHHS MOHATTS «cBoOoma poroBopy». IIpoBeaeHuit
KOMITJIEKCHUN aHalli3 Ha PI3HUX PIBHIX: JOKTPUHAILHOMY, 3aKOHOJABYOMY, JIEKCHKO-
CEMaHTUYHOMY, a TaKOXX B MPOIECI ICTOPUYHOTO PO3BUTKY. B poOOTi posrisgaerbcs
MIIX10 10 3aKPIilJICHHS MPUHIIMITY CBOOOIM JOTOBOPY B HAIlIOHATLHOMY 3aKOHOJIaBCTBI
kpain €C. Ile no3Bommio kimacudikyBaTH aKTH, SIKHMH 3aKpIIUTFOETBCS CBOOOJA
JIOTOBOPY B TOPIBHIOBAHMX KpaiHaX: 3a IOPUIUYHOIO CHIIOI0 aKTy Ta 3a CTYIECHEM
KOHKpeTHu3allii. 3a IOpUIUYHOI0 CHJIOK BUAUISIOTHCS: KOHCTUTYUIMHUI PiBEHb, PIBEHb
KOJIM(PIKOBAHOTO aKTy; MpeleAeHTHUM piBeHb. KOHCTUTYLIMHMI Ta MpELeICHTHUI piBHI

B OUIBIIOCTI BUMNAAKIB B3a€MOIOB’s3aHl, a CYTh TaKOl TE€XHIKH MOJISITA€ Yy PO3YMIiHHI



JOTOBIPHOi CBOOOJM Kpi3b MNPHU3MY OCHOBOIIOJOKHOIO KOHCTUTYLIMHOrO mpaBa —
CBOOOJIM BUIBHO JISITH, CBOOOM BUPAKEHHSI OCOOMCTOCTI TOIIO; a TAKOXK Y HAsBHOCTI
J0JIaTKOBOT'O PO3’SICHEHHS Cyly KOHCTUTYIIMHOI IHCTaHIIl1. 32 CTyIEeHEM KOHKpETU3allil
BUJIUIAETHCS: YITKUU TEpeiK MPaBOMOYHOCTEH y JOTOBIPHOMY IIPOIIECI; 3arajibHe
BU3HAYCHHS; BHU3HAYCHHS HEKOHKPETU30BaHE, IIPOTE BUBOJIUTHCA 13 3arajibHOI
3aKOHOJIaBYO] MAacH; BUBHAUCHHS PETYJTIOE€THCS MPEIEICHTHUM TIPABOM.

CBo0ojs1a 10TOBOPY B pOOOTI NOCTIIKYETHCS Yepe3 Mpu3My CBOOOJIM BOJII, siKa B
CBOIO YEpry € OKpeMHM OO0’ €KTOM JOCIIKEHHS B aHamTH4HiM ¢dimocodii. Came 3a
JOTIOMOT'OI0 aHTPOIIOJIOTTYHOTO MiAXOAY, SAKHHA y IIOMY JOCTIIHKCHHI MPEACTABICHUM
HaJ0aHHSIMU HEWpPOHAYK, aHAMITUYHOI ¢iuIocodii, MOKIUBO HAAATH HOBY OI[IHKY
IPUPO/Ii JOTOBIPHOT CBOOOIU. Byo mociimkeHo CIiBBITHOIIEHHS JBOX KOHIIEMTIB, SKI
SIBJISIIOTHCS TIPEIMETOM 0aratboX JUCKYCii B CBITOBIH (hi10cOGChKili CIIIBHOCTI Ta CEpe
peJCTaBHUKIB HEHPOHAYK: cBOOOAa BOJIl Ta 00’ €KTHBHA HEOOXIMHICTh (AETEPMIHIZM).
Ha miit ocHoBi Oyma oOrpyHTOBaHa Te€3a TpPO Te, IO JOTOBipHA CcBOOOJa Mae
O3S AATUCS SIK CHHTE3 CBOOITHOT BOJI1 Ta HEOOXimHOCTI. Lle 03Hauae, 110 iICHY€e IEBHUM
OamaHc 00’€KTUBHOCTI (30BHINIHBOI OOYMOBIIEHOCTi) Ta CyO’€KTHBHOCTI (cBOOOIN).
ToOto pimenHs Ta i1 0cO0M 00YMOBIIOIOTHCS K 00’ €KTUBHUMHM, TAKUMH, 1110 BiJ HET HE
3aJIeKaTh, Tak 1 c(heporo MOBHOI CBOOOAM, MO 3aTUIIAETHCSA (PAaKTOpaMu 00’ €KTUBHOCTI
0e3 KOHTPOJTIO.

BkasyeTbcsi, 1m0 TpaBoBa MpUpOIa CBOOOAM TOCHOJAPCHKOTO JIOTOBOPY
XapaKTepU3y€eThCS TICHUM MOETHAHHSIM JUCTIO3UTUBHUX Ta IMIIEPATUBHUX METO1B. Take
dbopMyNIOBaHHS JOCHUTh TOYHO OIKCY€E TOCHOJAPCHKUMA MPABOMOPSAIOK, SKUN
(bOpMy€eEThCS Ha OCHOBI ONTHUMATBHOTO TMOETHAHHS PUHKOBOTO CaMOPETyJTIOBaHHS Ta
JIEP>)KaBHOTO PETYITIOBAHHS.

B poboti Takox JOCHIKYeTbCcS TpaBWiIo contra proferentem, a Takox
(GbOopMyIOTBCS TIPOMO3HIIIi MO0 HOT0 3aKOHOAABYOTrO 3aKpiruieHHs. J[OBOAMTHCS, MO
nucOagaHe y JOTOBIPHOMY IIPOIIECi MOXKe ICHYBaTH HE JIMIIE 3a YYacTIO CIIOKHBava a0o
HenpodecioHana — «caadKoi» CTOPOHU, a M KOJM CTOPOHH PiBHI y NEPErOBOPHUX

MOXJIMBOCTSIX. 3aCTOCYBaHHs cyJaMu contra proferentem mae Ha MeTi 3’sICyBaHHS



ICTUHHOI BOJII CTOpPiH, @ TOMY MOX€ BHKOPHCTOBYBAaTHUCH SIK B CIIOKMBUUX, TaK 1 B
KOMEPLIHHUX 10rOBOpax.

VY Poznini 2 «Mexi nii npuHLIMIY CBOOOJIM JOTOBOPY B TOCIOAAPCHKOMY IpaBi
VYkpainn» npoaHasiizoBaH1 MiJICTABU OOMEXEHHS JOrOBIpHOI CBOOOIM, SIKUMU, TEPI 3a
BCE, BHUCTYIAIOTh BIAMIHHOCTI y TOCHOJApPCHKO-NPAaBOBOMY Ta IUBLILHO-NPABOBOMY
BHUpaXeHHI €KOHOMIYHOTO OOOpOTY; pi3Ha MpaBoBa MPUPOJA LHUBLILHO-PABOBOTO Ta
roCroAapchbKoro JOTOBOPIB; Y3TO/KEHHS MPUBATHOINPABOBUX Ta IyOJIYHO-IPABOBUX
METOJIIB peryitoBaHHs. Ha 1ili ocHOBI OyJl0 apryMEHTOBAHO MOIUIBHICTh PO3YMIHHS
cB0OOOIM OrOBOpPY Ta il 0OMEXEHb B FOCHOJAPCHKOMY MpaBl K OCHOBY €KOHOMIYHOI
MOJIeNll BUIBHOTO pHUHKY B paMKax Teopii TNOpsAlKiB (B3aeMo[is J10epaibHOrO
(pPMHKOBOTO), JEPKABHOTO Ta TPOMAJICHKOTO TMOPSJKIB), a HE 1HAUBIAYyaJIbHUX IPAaB.
OxpeMo JOCHIKYIOTBCS BTPYYaHHS JEp>KaBM B €KOHOMIYHI BITHOCMHM B YMOBax
KPU30BUX SBHIN, 30KpeMa, BIWNCHKOBOTO CTaHy Ta CBITOBOI EKOHOMIYHOI KpH3H,
BUKJIMKAHOI MOMTUPEHHAM KOpoHaBipycHo1 xBopoou COVID-19.

B po6oTi 3a3HayaeThCs, 110 B yMOBaX PUHKY CBOOO/Ia TOCTIOAAPCHKOTO JOTOBOPY
Ma€ PO3TIIAIaTHCS K OCHOBA €KOHOMIYHOI MOJIEJN, a HE JIMIIE Y AKOCTI Cy0’ €KTUBHOTO
npaBa Yu IPUHIUITY.

B nocnimkeHHI cECTeMaTH30BaHO Ta Kilacu(ikoBaHO pi3HI BUAU OOMEKEHB
CBOOOJM JOTOBOPY B TOCIOJApCHKOMY IpaBi, a came: 3arajbHi (HOpPMAaTHBHI) Ta
iHauBiNyanpHi;, (QopManizoBani Ta HedopMalizoBaHI; a TaKOX 3alpPONOHOBAHO
JI0JTaTKOBY O3HAKY — PIBHICTh MEPETOBOPHUX MOKIUBOCTEH.

3a3HauvaeThCs, MO0 3000B’S3aHHS YKIACTH TOCIOAAPCHKUN JIOTOBIP 3a CBOEIO
IIPAaBOBOIO TPUPOJIOID € CKOpillIe CIIOCOOOM 3axXHCTy, HIK OOMEKEHHSIM CBOOOIU
noroBopy. BiH € THM TOCMOAapCHKO-TIPABOBHM 1HCTPYMEHTOM Ha TEpEeAOTOBIpHIN
cTajii, o J03BOJIsE 3a0€3MEeUNTH NMPABOBUI TOCTIOAAPCHKUN MOPSAOK 3 OJTHOYACHUM
ypaxyBaHHSM IHTEPECIB YCIX YJaCHHUKIB y c(pepi rocrmogaproBaHHS.

B Pozgini 3 «OOmexeHHS CBOOOAM JOTOBOPY B OKpPEeMHUX MyOJNiYHHX
3000B’A3aHHAX CYO’€KTIB TOCHOJAPIOBAHHS» JOCIIJKYIOTHCS JIOTOBIPHI BIAHOCUHU
O0aHky Ta crnoxuBada (piHAaHCOBUX mochyr. Po3pi3HsieTbCsi AOTOBIp sIK 00OB’SI3KOBUM

THCTPYMEHT, SIKUH OMOCEPE/IKOBYE MPABOBITHOCUHH, 110 CKJIAJTUCSA HA BUKOHAHHS BUMOT



3aKoHY (myOJi4H1 3000B’s13aHHs); Ta JOTOBIP SIK IMIJCTaBa BUHUKHEHHS FOCHOJAPChKO-
JOTOBIPHOTO  3000B’si3aHHs. 3a3HA4ya€eThCs, IO JUIsl MyOJIYHUX 3000B’s3aHb
XapaKTepHUM € HE TUIbKM HasBHICTh Cy0’€KTa TOCIOJAaplOBaHHSA, a W 1€ OJHOIO
CHEIaJbHOTO y4YacHUKAa — crokuBada. CHIBBIZHOCATBCS TIOHATTS «KOPHCTYBad
IUIATDKHOI  TOCTYTW», «CHOXKMBAa4Y IUIATDKHOT MOCIYTH» Ta «KJIIEHT OaHKy».
HaronouryeTscs, 1o pesxum myO0a14HOro J0roBOPY Ma€ MOIIMPIOBATUCH HA YC1 IOTOBIPHI
BITHOCHHHM Yy c(epi HaJaHHS OaHKIBCHKUX MOCTYT 32 y4acTi Pi3uyHOT 0COOMU.

Hocnimkeno BigHocuHu DOHAY TrapaHTyBaHHS BKIaAiB (i3uyHux ocid Ta
BKJIQJHUKA T1/1 4ac MEepeBIpKU JOrOBOPiB OAHKIBCHKOIO BKJIAAY (IEMO3UTY) HA MPEAMET
HikueMHOcTl. CHCTeMaTH30BaHO HasBHI MiAXoau y mpaBoBux mnosuiissx BC miomo
PaBOBOI MPUPOU cHOpPIB 3a yuacTio DOoHY rapaHTyBaHHA BKIaAiB Qi3nyHUX 0cid Ta
BKJIQTHUKIB.

Ilpaxmuune 3Hauenus oOepoicaHux pe3yabmamié TOJSITaE y TOMY, IO BOHHU
MOXXYTh OyTH BUKOPHCTaHI: y 3aKOHOTBOPYIM JISTIBHOCTI — TPH BHECEHHI 3MIH Ta
JOTIOBHEHb 70 ['ocmomapchkoro Koiekcy YKpaiHH Ta IHIIMX 3aKOHOJABUMX 1
Mi3aKOHHUX HOPMAaTHUBHO-TIPABOBUX aKTiB; y MIPaBO3aCTOCOBHIN MISJIBHOCTI Ta CYAOBIH
NPaKTUIll — TP BHPIINICHH] JJOTOBIPHUX CIIOPIB, CTOpPOHAMH SKHX € Cy0’ €KTH
rOCTIOJIapIOBaHHS Ta CIIOKMBa4l O0aHKIBCHKHUX MOCIIYT; Y HAYKOBO-OCTTHUIIbKIN pOOOTI.

Jucepraliisi CynmpoBOKY€TbCA MPOEKTOM 3akoHy Ykpainu «IIpo BHeceHHs 3MiH
no ['ocriogapcbkoro konaekcy Ykpainn» (lomatok A).

[IpaBoBUii pe3ynbTaT AUCEPTAIIHHOTO OCHITKEHHS BHKOPUCTOBYETHCS y
TisuTbHOCT1 YToBHOBaXkeHOTO BepxoBHoi Pagu Ykpainu 3 npas moaunau ([Jonarok b), a
TaKOX Yy AISUTBHOCTI MICIIEBOTO CYAY 3arajbHOi1 IOPUCIUKIII B YaCTHHI 3aXHUCTy TPaB
criokuBaviB 0aHKIBChKHX mocayr ([{lomaTok B).

Knwuoei cnosa: cBobGoxa JOTOBOpY, IHAMBIAyabHI TpaBa, OOMEXKCHHS,
BTpYYaHHS, MJICTaBH 0OMEXXEHHSI CBOOOIN IOTOBOPY, TOCMIOAAPCHKUI MOPSIOK, BITbHUN
PUHOK,  CaMOpETyJIsllisi, JepKaBHE  pEryiroBaHHS, TOCIOJApPChKUN  JOTOBip,
rocrnojiapcbke 3000B’si3aHHSI, MMyOJIiuHI 3000B’s3aHHA CYO’€KTIB TOCIOAaprOBaHHS,

0aHKIBCHKUU CEKTOpP €KOHOMIKH, OAHKIBCHK1 MOCIYTH.
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ABSTRACT

Ustymenko A. V. Limitation of the principle of freedom of contract in economic
obligations. - Qualification Research as the Manuscript.

Thesis for the Degree of Doctor of Philosophy. Specialty 12.00.04 — economic law,
economic procedural law (081 — Law). — State organization «V. Mamutov Institute of
Economic and Legal Research of the National Academy of Sciences of Ukraine» of the
NAS of Ukraine, Kyiv, 2023.

The thesis proposes a new solution to the problem of the place and role of the
freedom of the contract in economic law by substantiating theoretical provisions
concerning the peculiarities of its content in economic turnover, drawing the limits of this
principle and clarifying the grounds for limitation, in particular in the sphere of rendering
banking services. The banking sector of the economy is not chosen by chance. The
efficiency of the banking system is one of the main conditions for the development of the
economy, and its stability before the crisis. What is becoming the biggest actualist today
— in the conditions of military intervention of the Russian Federation on the territory of
Ukraine, which has become a powerful destabilizing factor for the economy of our
country. The work also formulated proposals on improvement of domestic legislation in

this sphere.
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The main part of the dissertation contains the introduction, three sections, which
are united in eight divisions and conclusions. In section 1 "General theoretical bases of
the freedom of contract in the economic law of Ukraine" the definitions of the concept
"freedom of contract" are analyzed in the scientific literature and the legislation of
Ukraine. A comprehensive analysis is carried out at different levels: doctrinal, legislative,
lexical and semantic, as well as in the process of historical development. The paper
considers the approach to enshrining the principle of freedom of contract in the national
legislation of the EU countries. This allowed us to classify the acts by which freedom of
contract is fixed in the compared countries: by the legal force of the act and by the degree
of concretization. Legal force is distinguished: the constitutional level, the level of the
codified act; precedent level. The constitutional and precedent levels are in most cases
interrelated, and the essence of such a technique is to understand contractual freedom
through the prism of the fundamental constitutional law - freedom to act freely, freedom
of expression of the individual, etc.; and there is also an additional explanation of the
court of constitutional instance. According to the degree of concretization, there is: a clear
list of powers in the contractual process; a general definition; the definition is not specific,
but is derived from the general legislative mass; definition is governed by case law.

The freedom of the contract in the work is investigated through the prism of freed
will, which is a separate subject of research in the analytical philosophy. It is through the
anthropological approach presented in this study by the hopes of neuroscience, analytical
philosophy that it is possible to provide a new assessment of the nature of contractual
freedom. The correlation between the two concepts, which are the subject of many
discussions in the world philosophical community and among representatives of
neuroscience, was studied: Freedom of freedom and objective necessity (determinism).
On this basis, the thesis was grounded that contractual freedom should be considered as
a synthesis of the sacred will and necessity. This means that there is a certain balance
between objectivity (external condition) and subjectivity (freedom). That is, decisions
and actions of the individual are conditioned by both objective, such that they do not
depend on it, and the sphere of full freedom, which remains the factors of objectivity

without control.
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It is pointed out that the legal nature of the freedom of the contract is characterized
by a close combination of the dispositive and imperative methods. This formulation
accurately describes the economic legal order, which is formed on the basis of the optimal
combination of market self-regulation and state regulation.

The work also examines the contra proferentem rule, and also forms proposals for
its legislative consolidation. It is proved that the imbalance in the contractual process can
exist not only with the participation of the consumer or non-professional person - the
"weak" side, but also when the parties are equal in negotiating opportunities. The use of
contra proferentem by courts is intended to clarify the true will of the parties, and
therefore can be used in both consumer and commercial contracts.

In Section 2 "Limits of the principle of freedom of contract in the economic law of
Ukraine" analyzes the grounds for limiting contractual freedom, which, first of all, are
differences in the economic-legal and civil-legal expression of economic turnover;
different legal nature of civil and commercial contracts; harmonization of private law and
public law methods of regulation. On this basis, it was argued that understanding the
freedom of the contract and its limitations in economic law as the basis of an economic
model of free market within the framework of the theory of orders (interaction of liberal
(market), state and public order), rather than individual rights. Separately, the state is
examined in economic relations in the conditions of crisis, in particular, military condition
and world economic crisis caused by the spread of coronavirus disease COVID-19.

The paper notes that the freedom of the contract in the context of economic law
should be considered as the basis of the economic model — free market, not only as a right,
subjective right or principle.

The study systematizes and classifies various types of restrictions on freedom of
contract in economic law, namely: general (normative) and individual; formalized and
informal; and also proposed an additional feature - equality of negotiation opportunities.

It is noted that the obligation to conclude an economic contract by its legal nature
1s more a way of protection than a restriction of the freedom of the contract. It is the

economic and legal instrument at the pre-contractual stage, which allows to provide legal
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economic order with simultaneous consideration of interests of all participants in the
sphere of economy.

In section 3 "Limitations of the freedom of the contract in separate public
obligations of economic entities" the contractual relations between the bank and the
consumer of financial services are investigated. The agreement is distinguished as a
mandatory instrument that supports legal relations that have been made in compliance
with the law (public obligations); and the agreement as a basis for the economic and
contractual obligation. It is noted that public obligations are characterized not only by the
presence of a business entity, but also by another special participant — a consumer. The
concept of "payment service user", "payment service consumer" and "bank client" are
related. It is stressed that the regime of the public agreement should extend to all
contractual relations in the sphere of rendering banking services with the participation of
an individual.

The relations of the Deposit Guarantee Fund of individuals and depositors were
examined during the check of bank deposit agreements (deposits) for the purpose of
liquidity. The existing approaches in the legal positions of the Supreme Court regarding
the legal nature of disputes involving the Deposit Guarantee Fund of individuals and
depositors are systematized.

The practical significance of the results obtained is that they can be used: In the
legislative activity — when changes and additions to the Economic Code of Ukraine and
other legislative and subordinate normative-legal acts are made; in law enforcement and
judicial practice — in the settlement of contractual disputes, the parties of which are
economic entities and consumers of banking services; in research work.

The dissertation is accompanied by the draft Law of Ukraine “On amendments to
Commercial Code of Ukraine” (Annex A).

The legal result of the dissertation is used in the activity of the Ukrainian
Parliament Commissioner for Human Rights (Annex B), as well as in the activity of the
of the ordinary court in terms of protecting the rights of consumers of banking

services (Annex C).
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