AHOTAIISA

MausieneBcbkuii A. Q. OOMexyBaHHSI NpaB JIIOJAUHU B yMOBax 30pOMHUX
KOH(DIIKTIB (3a MaTepiaiaMu NPakTUKU €BPOMNEHCHKOTO CyIy 3 MpaB JIOAUHHU). —
KBamidikariitHa HayKoBa mpalis Ha IpaBax pyKOIUCY.

Huceprariist Ha 3100yTTs cTyneHs1 AokTopa (inocodii 3a crnerianbhicTio 081
«IIpaBo» (ramy3s 3HaHb 08 «IIpaBo»). — JIbBIBCHKUII HAI[IOHATFHUI YHIBEPCUTET IMEH1
IBana ®dpanka, JIbBiB, 2026.

Jlucepranito MPHUCBSIYEHO 3 SCYBaHHIO OCOOJMBOCTEW OOMEKyBaHHS IpaB
JIIOJIMHU SIK ISUTBHOCTHU JIEPKaBH 31 3BY’KYBaHHSI 3MICTY 1/a00 00CSATY IMpaB JIOJUHU B
yMOBax 30pOoMHUX KOH(IIIKTIB 32 MaTepiaiaMu MPaKTUKU €BPOINEHCHKOTO CYy 3 MpaB
moguun  (mam — €CIUI). 30poiiHuii KOHQIIKT paaUKaIbHO 3aroCTPIOE
IpaBOOOMEXKYBaIbHY MpoOJeMaTUKy, OO CTBOPIOE CHUTYyallil0, 3a SKOi JeprKaBa
BUMYIIIEHA OOMEXYBaTH MpaBa 0cib Mij] CBOEIO IOPUCTUKIIIEIO B 00Cs31 Ta popMax, 1o
BUXOJISITh JAJIEKO 32 MEX1 MPAaBOBOTO PEXHMY MHUPHOTO Yacy, BOJHOYAC KOJEH 3
MexaHi13MiB KoHBeHIIIT mpo 3aXKCT MpaB JIOJUHU 1 OCHOBOIOJIOKHUX CBOOO (Ham —
€KIIJI, KonBeHilisi) He TpuU3HAYCHU caMe JJiE yMOB 30pOMHOr0 KOH(IIIKTY, IO
MOPOJIKYE PO3PUB MK HOpMaTUBHOIO CTpykTyporo €KIIJI i peanbHicTIO 30pOiHOTO
npoTuctosinHa. 30poiiHa arpecisi Pocificbkoi ®eneparii mpotu YkpaiHu, ABopa3oBe
akTuByBaHHS YkpaiHoto cT. 15 €KIUI (2015 1 2022 pp.) 1 npeleaeHTHE pilleHHS
Bemukoi nanatu €CILI y cnpasi «Ukraine and the Netherlands v. Russia» (9 nunus
2025 p.) mepeHecnu M0 MpoOIeMaTUKy 31 chepu TOKTPUHAIBHHX JUCKYCIH Yy
IUTOIIMHY TPaBO3aCTOCOBUOI MPAKTUKH. YKpaiHa BHUCTYIAE OJHOYACHO SK 00’ €KT
30poitHOi arpecii 3 6oky Pociiicbkoi Denepariii, 1110 OpyIIye KOHBEHITIHHI MpaBa Ha
TUMYAacOBO OKYIOBAaHUX TEPUTOPIAX, 1 sIK OOMexyBau MpaB oOCi0 MiJ CBOEIO
IOPUCIIUKINIEI0 3apaiu 3a0e3MeueHHs] HallloHaIbHO1 Oe3meku. B ykpaiHCbKil Ta
1HO3EeMHIM TTpaBHUYIN HayIll Opakye MUTICHOTO MiAXOAY 0 MEXaHI3My OOMEKyBaHHS
npaB JIIOJIMHA B yMOBax 30pOMHMX KOH(IIKTIB: 3arajJilbHOTEOPIHI PO3BIIKU
PO3KpPUBAIOTh TEOPil0 MEX 1 OOMEKyBaHHS TIpaB JIOJAUHM O€3 Orjisay Ha

KOHBEHUINHUI BUMIp, KOHBEHLIWHI JTOCHIDKEHHS — CTPYKTYypy OOMEXYyBaJbHUX
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3aco0iB €KIIJI 6e3 ormsay Ha crnernudiky 30poWHOr0 KOHQIIIKTY, a JOCIIIKEHHS
B3a€MO/I11 MI>XKHAPOJHOTO TyMaHiTapHOTro mnpasa (naii — MI'TI) 1 MikHapogHOTO TIpaBa
npaB moauHu (mam — MIIIIJ) — Ge3 ommsiay Ha 3arajlbHOTCOPIMHUN MeXaH13M
0oOME)KyBaHHS.

Mertoro mauceprartiii € 3’sCyBaTd OCOOJMBOCTI OOMEKYyBaHHS MpaB JIOAUHHU B
yMoBax 30poiHHMX KOH(IIKTIB 3a Marepianamu mnpaktuku €CIJI, po3poOusiim
TEOpiHy MOIesIb 0OMEKYBaHHS TPaB JIIOAMHY 3 OISy Ha KOHBEHIIHHI CTaHAApTH
Ta TEPEeBIPUBIIU 1 3aCTOCOBHICTH JIO NMPAaBOOOMEXKYBAJIbHOI MPAKTUKH B YMOBax
30poitHoro koHQukTy. Monens Mae MoeaHATH 3araliIbHOTEOPIMHUM BUMIP (YTSIMKU
MeK, 0OMEXXyBaHHs1, 0OMEXXHHUKA, CTaHy OOMEKEHOCTH IPaB JIOIUHHU, KOHBEHIIIHOTO
CTaHJapTy OOMEXYBaHHs), KOHBEHIIMHUI BUMIP (CTPYKTYpY 3ac00iB 0OMEKyBaHHS
3a €KIIJI Ta anropuTMU KOHBEHIIITHOTO KOHTPOIIO 32 OOMEXYBaHHSIM) 1 BHUMIp
MDKHApOJHOTO TymaHiTapHoro mnpaBa (B3aemomiro MITI Ta MIIIIJI B ymoBax
30poiiHoro KOHMIIKTY). [lepeBipKy 3aCcTOCOBHOCTH MOJICI 3/IIMCHEHO HA MaTepiagax
npaktuku €CIII moao BocbMHU 30pOMHHUX KOH(IIIKTIB 32 y4acTio AEep:KaB — CTOPIH
€KIIJI. OOG’extoM HOCHKEHHS € OOMEXyBaHHs TMpaB moauHu. [Ipenmerom
JOCIIIJIKEHHSI € OCOOJIMBOCTI OOMEXYBaHHS TIpaB JIIOAWHM B yMOBaX 30pOHUX
koH(pikTIB y npaktuii €CILIL

JucepTaitisi MICTUTB BCTYT, YOTHPU PO3ALINA, BUCHOBKH, CIIMCOK BUKOPUCTAHHUX
TOKepen.

VY nepiioMy po3aiiai OKPeCcaeHO CTaH JOCTIIKEHOCTH TEMU Ta METO0JIOTIHI
3acaau AOCTipKyBaHHs. JoCHiIKEHO TepMIHOCUCTEMY OOMEXKYBaHHSI MPaB JIFOAUHH.
OOrpyHTOBaHO TMPOIECOBY MOAEHb (DYHKIIOBAaHHS HAILIOHAJIBHOTO MEXaHI3My
oOMe)KyBaHHS IpaB JIIOJAMHU Ta JOMOBHIOBAaHY ii JBOCTaMIiHYy MOJENb MEXaHi3My
KOHTpOJIt0 3a oOMexxyBaHHAM. ChOpMyITHOBAaHO TOHSTTS Ta BUAM KOHBEHIIIMHHX
CTaHAapTIB 0OMEXKYBaHHS NIPAB JIFOAUHH.

Ha mincraBi JEKCHKO-CEMaHTHMYHOTO aHANI3y OCHOBHUX  CKJIAHUKIB
TEPMIHOCUCTEMU OOMEXKYBaHHS IpaB JIOJUHU (30KpeMa CIiB «OOMEXyBaHHS»,
«OOMEXKEHHS», «OOMEKEHICThY», «MEX1», «OOMEXKHHK» Ta I1HIIMX), a TaKOX

aHTIIHCHKOMOBHUX TepMiHIB («limity, «limitation», «restriction») 3amporOHOBaHO



pO3pi3HATU Taki MOHATTA. OOMEXyBaHHS IpaB JIIOJAUHU € JIISUTbHICTIO HacaMIiepe.
Jep’KaBu K OOMeEXKyBada IMOJO0 3BYKYBaHHS 3MICTy 1/a00 oOcsTy mMpaB JFOAWHH.
OOMexeHHs MpaB JIIOJUHU 3aBeplUIye JISUTBHICTh 3 OOMEXKYBaHHSA Ta € METOIO IIET
TismbHOCTH. OOMEXEHICTh NpaB JIOAUHU € PEe3yJIbTaTOBUM CTAaHOM MPAaB JIIOJAUHU
MEBHOI OCOOHM, 3yMOBJICHHUM OOMeXyBaHHSM. CTaH OOMEXEHOCTH TpaBa JIOIUHU
Ha0yBa€ IOPUANYHOI 3HAYYLIOCTH Y KOHTEKCTI KOHTPOJIIO 32 BUKOHAHHSAM PIllI€Hb
€CIUI. Mexi npaB JTIOAUHU OKPECTIOIOTH 3MICT 1 00CST IIUX MPaB 1 MOXKYTh BUHUKATH
K YHACIITOK IIJICCIIPSIMOBAHOTO OOMEXYBaHHS, TaK 1 HE3aJICKHO BiJ HBOTO.
OOMeXHUKaMU € FIOPUIUKOTEXHIYHI 3ac00U, 3a JOTIOMOTOI0 AKUX JIepiKaBa 0OMExKYe
npaBa JIOAUHH.

3anponoHOBaHO MPOIIECOBY MOJIEIb (DYHKIIIFOBAHHS HAIIIOHAJILHOTO MEXaHI3My
O0OMEKyBaHHS MPaB JIOJUHU, IO OXOIUIIOE TPH MOCIIIOBHI CTali: yCmMaHo8108aH s
(HOpMAaTUBHOTO 3aKPIIUIIOBAaHHA OOMEXKHHUKA JJisi TIEBHOI 0OMEXKYyBaJIbHOI CHUTYaIlil),
nepedymos  (BUHMKHEHHS  OOMEXKYBaJbHOI  CHUTyallli) 1  3acmocosy8amHs.
(BOpoBaIKyBaHHA OOMEXYBAJIbHOIO 3aX0Jly A0 KOHKPETHOi ocobu). Lo mMoxmens
JOTIOBHIOE JBOCTAJIIHA MOJIEIh MEXaHI3My KOHTPOJIIO, SIKa OXOIUIIOE HAYIOHAIbHULL
Cy008Ull KOHMpOoJb 1 cybcudiapruili Koneenyitinui konmpoas 3 6oxky €CILI (BkirouHO
3 KOHTPOJIFOBAHHSIM BUKOHAHHS MOro pimieHb). OOIpyHTOBAHO IUKIIYHUN XapaKTep
B3aeMoii mux moxeneit: pimenns €CIIJI nmpo mopymenns KonBeHiiii 3000B’s3ye
nepxkaBy 3a cT. 46 €KIJI nepernsHyTd 0OMEXHUKH, 10 CHIPUYMHUIN MOPYIICHHS,
MOBEPTAOYM MEXaH13M Ha CTaJ(1I0 YCTAaHOBJIFOBAHHS.

ChopMysibOBaHO TOHSTTS KOHBEHIIIMHOTO CTaHIApPTy OOMEXYBaHHS TIpaB
JIOIMHU SIK PI3HOBHY KOHBEHIIMHUX CTaHJAPTIB MpaB JIOJUHM, IO OXOILIIOE
OPUHITMIN Ta HOPMH, SKI BU3HAYAIOTh KPUTEPIl MPaBOMIPHOCTH Ta MPOILEIYPY
mpaBoMipHOTO 00MexxkyBaHHs. CTaHIapT 0OMEXyBaHHSI BCTAHOBIIIOE «CTEI0Y, BUIIC
AKOi OOMEXyBaHHSI HE MOKe OyTHM BHU3HAHE MPABOMIPHUM, 1 Ma€ TPU BHUMIPHU:
HopMmatuBHUH, 1HCTUTYHIHHUN (€CIIJI sk cy0’e€KT OIIHIOBaHHS KyMYJSITUBHOTO
BIUIMBY OOMEKHHUKIB) Ta JIsUIbHICHUM (ITPUCTOCOBYBAHHS OOMEXHHUKIB J10 YMOB

KOH(DITIKTY yepe3 TiiyMaueHHs1 KOHBEHIIIT SIK «KMBOTO THCTPYMEHTY).
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VY apyromy po3aiii okpeciieHO (PyHKIIIFOBaHHSI MEXaHI3My OOMEKYyBaHHS IpaB
JIOAWHA B YMOBax 30pOMHOTO KOHQIIIKTY 3 OTJIAy HA €BPOMEHMCHKI CTaHIapTH MpaB
JIOJMHUA Ta TMPOAHAI30BAaHO TPABOBY MPUPOIY 30pOMHOrO KOHQIIKTY SIK
MPaBOOOMEKYBaJILHOI CUTYAITI].

3apryMeHTOBaHO KBami(ikaiito 30pOMHOTO KOHQIIKTY SK MeTaMexi IpaB
JIOJIMHU: BIH OJHOYACHO CTBOPIOE (haKTOBI MeEX1 3IMCHIOBAHHS IpaB 1 CIOHYKae
JiepKaBy J0 IIIECTIPIMOBAHOI 0OOMEXKYBaIbHOI AISUTBHOCTH IOPUIAUYHOTO XapaKTepy.
OOrpyHTOBAaHO IOPUIMYHO 3HAYYII O3HAKKM MPHUPOAU 30pOMHOrO KOHQIIKTY SIK
nijcTaBu 0OMeKyBaHHA. 30poitHII KOHGIIKT K IOPUIAYHO 3HAUYIIUI (PaKT aKTUBYE
MITI 3a o00’exTUBHMX OOCTaBMH, a HE BOJEBUSBICHHS JepkaB. Knacudikamis
KOH(DIIIKTY  sK  MDKHapogHoro  ab0  HEMDKHApOJHOTO  BHUKOHYE  POJIb
paBOOOMEKYBaIbHOTO (1IbTpa, 10 BU3HAUae obOcsr 3actocoBHoro MITI. MITII 1
MIIIJT cucteMHO MOEAHYIOTHCS Yepe3 rapMoHi3yBanbHe TiymadeHHss CKIUI y cBiTim
MITI 3a nmm. «c» 4. 3 cr. 31 Bimencbkoi konBeHIi, mo Benmka mamara €CIIJI
3akpinuia y crpabi «Ukraine and the Netherlands v. Russia» (2025) i3 npsmum
BIIXWISTHHSM KOHUENIIi /ex specialis. CiBICHYIOTh CUMETPUYHUN BUMIp jus in bello i
aCUMETPUYHUN BUMIp jus ad bellum. BiAmoBinanbHICTh pO3MOITICHA MIXK JIEPKABOIO
(3a konBeHU1HHUM MexaHi3MoM €CILJI) Ta ocobamu (3a MI>KHAPOJITHUM KPUMIHATILHUM
IPaBOM).

3acuCTEMOBAaHO KOHBEHIIHHI 3aco0uM O0OMeXyBaHHS (OOMEXHUKH) IpaB
JIOIMHU 32 HOpMAaTUBHOIO CTpykTyporo €KIIJI 3anexHo Bia IOPUIUKOTEXHIYHOTO
3aco0y, KM BUPaXKEHO 0OMeKHHKa. BuokpemiieHo 0OMeXKHUKH a0CoMtOTHI (CT. 3, 4.
1 ct. 4, ct. 7, forum internum ct. 9), 0OMEXHUKHU BITHOCHI, 0OMEXHUK-BIJICTYII (CT.
15) 1 oomexxHuK-3acTepexkeHHs (CT. 57). OOMEKHUKHU BITHOCHI OXOIUTIOIOTh BUHATKH
3 TipaB JIIoauHA (4. 2 ¢T. 2, 4. 1 cT. 5), (hakTOB1 Ta IOpUIUYHI YMOBU OOMEKYBaHHS (CT.
8—11, ct. 1 Ilepmoro npotokomy, cT. 2 IIpotokony Ne 4) 1 oOmexxHuku 0e3 yMOB
0OMEKyBaHHS 3 MOXKJIMBICTIO OOMEXYBaTH Ha PO3Cy. jaepxasu (4. 3-5 cT. 5, cT. 6).
KoxxHOMYy 0OMEXHHKOBI BIAMOBIJA€ BIACHUM aJITOPUTM KOHTPOJIIO — BijJ O1HApPHOTO
J71s1 aDCOMOTHUX 3a00POH /10 TPUCKIIAJI0BOTO TECTY J1JII OOMEXKHUKIB 13 (DaKTOBUMHM Ta

IOPUUYHIMH yYMOBaMH OOMEXyBaHHs. 30poilHMIT KOH(IIKT HE 3MIHIOE IIHX



QITOPUTMIB, MPOTE BIJIMBAE Ha (DaKTOBUI KOHTEKCT iX 3aCTOCOBYBaHHs. B ymoBax
30pOHHOr0 KOH(IIKTY OOMEXHUKHU MII0Th KyMYJSITUBHO: CYKYMHHUN €(pEeKT KUTbKOX
O0OMEXXHUKIB MOXke OYTH OUIBIINM 3a apuMETUIHY CYMY OKpeMHX €(PEeKTiB.

OOrpyHTOBaHO po3yMiHHs BijcTyny 3a cT. 15 €KIIJI sx meTaoOMexkHHKa, 110
BIJPI3HAETHCS BiA 1HIIMX 3ac00iB OOMEXYBAaHHA THM, IO MOJU(IKYe HE 3MICT
KOHKPETHOTO IpaBa, a HOPMAaTUBHHUM PEXHUM, y SKOMY JIIIOTh yCI 1HII OOMEXHUKH,
PO3MEKOBYIOUH 3BUYAWHUN 1 HAI3BUYAWHUN PEKUMU KOHBEHIIIITHOTO KOHTPOJIIO.

Y TperboMy pO31iJIi BCTaHOBIEHO cTaHAapTH Iopucaukili 3a cr. 1 €KILI B
yMOBax 30poilHuX KOH(IIIKTIB Ta mpoaHamizoBaHo mpaBosi nosumii €CIUI momo
0oOMeKyBaHHS MPaB JIIOJAUHU Y KOHTEKCTI CEMH 30pOMHHUX KOH(IIIKTIB: KIMPCHKOTO, Y
[Tepcrkiit 3arori, y Harippomy Kapabaci, y konumsiii KOrocnasii, yedeHCbKOTO, Yy
KOHTEKCT1 MDKHAPOJAHUX BOEHHUX OMepaliiii 1 pociiCbKO-rpy3uHCHKOTO.

3aco0aMu  JIEKCUKO-CEMAHTHYHOTO aHali3y PO3MEXOBAHO OPUCIUKIIIIO
nepxkaBu 3a cT. 1 KouBeHmii sik (akToBy Biagy Ham ocobaMu Ta TEPUTOPIEIO 1
xoMmriereHuio Cyay 3a cT. 32 KoHBeHIIli SIK IHCTUTYL1HE TOBHOBAYKEHHS TIyMauuTU
1 3actocoByBatu KonBenmito. IOpucaukuis nepkaBU € IMOPOrOBUM €JIEMEHTOM
KOHBEHIIIITHOTO MeXaHi3My: Oe3 ii BcTaHOBIEeHHS KOHTpoJb Cyay HEMOKIIUBHIA.
3acUCTEMOBAaHO YOTHPHU TMIJACTaBU IOPUCAUKLIMHOIO 3B’SI3KY JEp)KaBU B yMOBax
30poHNX KOH(IIKTIB: €heKTUBHUN KOHTpoJib Han Teputopieto («Loizidou wv.
Turkey», «Cyprus v. Turkey», «Ilascu and Others»), Bnaga Ta KOHTpPOJIb HaJl 0CO00IO
(«Al-Skeini and Others», «Carter v. Russia»), macmTabHl CTpaTeriuHo CIJIaHOBaH1
BiiichKkOBI Aii («Ukraine and the Netherlands v. Russia», 2025, mo cyTTeBO 3BYy3MIa
«JIOKTpUHY KOHTEKCTy Xxaocy» 3 «Georgia v. Russia (II)») 1 mnpouenypHuii
IOPUCAUKINIIHMM 3B’ 130K 3a CT. 2 («Glizelyurtlu and Others», «Hanan v. Germany»).

OOTpyHTOBAaHO BUKOPUCTaHHS «KOHIIEMIIT aJMIHICTPATUBHOI TPAKTUKU» 5K
cnenu@ivyHOT JOKa30BOI KOHCTPYKIII y MDKIEp)KaBHUX CIpaBax MION0 30pOMHMX
KOH(]JIIKTIB. [i KOHCTHTYIOIOTH HOBTOPIOBAHICTD AKTIB, HeCcyMicHUX i3 KoHBeHIi€10, Ta
odiuiitHa Tepnumicth (official tolerance), MO OXOIUIIOE 1 CBIIOMY O€3M1SUTBHICTD
OpraHiB BIajy. [i BCTAHOBIEHHS Mae MPOLeCyalbHi HACIIKY: 3allepedeHHs JepKaBu

I10/I0 HEBUUYEPIIAaHHS HAIllOHAIBHKUX 3aC001B 3aXHCTY 3a3BUYail BTpayae cuiy, a Cyn



6

MOX€ KOHCTaTyBaTH IOPYIICHHS Ha PIBHI pattern abo system 0e3 MOTpeOU MOBHOT
1HAMBIAyani3alii KO>KHOTO €Mi30/1y Ha CTaJil BCTAHOBJICHHSI BIAMOBITATbHOCTH.

Amnani3 npaktuku €CIJI y cemMu npoaHanizoBaHUX KOH(IIIKTaX 3aCBIAYYE, IO
KOHBEHIIIMHUN MeXaHi3M OOMeXyBaHHS € (YHKIIHHO €IUHUM: KOXXEH KOHQIIKT
aKTuUBye creundiuny KOHQIrypaiiro OOMEXHHKIB, MPOTE HOPMaTHUBHA CTPYKTypa
MEXaHI3My 3aJTUIIAEThCsl HE3MIHHOI0. OOMEXHUKU-BUHITKA BUSBIISIIOTH CTPYKTYPHY
aCHUMETpII0 MDK MaTepialbHUM 1 MPOLECyabHUM CKIIAJHUKAMHU 4Yepe3 <«JIOKTPUHY
BIJTOKPEMJTIOBAHOCTH» MPOLIECyaIbHOTO 3000B’si3aHHA. OOMEXHUKH 3 yMOBaMU Ha
po3cya  Jep)KaBM  3a3HAIM  HAWOUIBIIOI  JOKTPUHAIBHOI  TpaHchopmarlii,
UTFOCTPATUBHUM MPHUKIIAJIOM SIKOT € «JIOKTPHHA MMPUCTOCYBaHH:» y crpaBi «Hassan v.
the United Kingdom». O6mexHuK-3acTepekeHns (cT. 57) BiairpaB caMoCTiHY pOJIb
JIMIIE Y KIMPCbKOMY KOHTEKCTI Uepe3 «JIOKTPUHY NOIITEHOCTIY (severability).

VY derBepTOMy PpO3aijii IpoaHaNTI30BaHO 3aMpPOBAKEHHS 3 OOKy YKpaiHu
0OME>KHUKIB MpaB JIFOJUHHU B YMOBax 30poitHoi arpecii Pociiicbkoi denepaiiii, mpaBoBi
no3uuii €CIIJI momo oOMexyBaHHS TpaB JIOAMHU B yMOBax IIl€l arpecii,
OOI'PYHTOBAHO MPOMO3HUIIIT 111010 BAOCKOHAIIOBAaHHS YKPaiHCHKOI'O 3aKOHO/IaBCTBA.

3anponoHOBaHO PO3YMIHHS Jyaji3My poJii IepKaBU-KEPTBU 30pOiTHOT arpecii:
JiepKaBa OJHOYACHO BUCTYyIa€e 00’€KTOM arpecii Ta oOMexxXyBadeM IpaB JIIOJAUHU Ha
BJIACHIN TepuTopii. Po3pi3HsieMo Tpu piBHI MPaBOOOMEXKYBAILHUX SIBUII Y 3B’SI3KY 31
30pOMHUM KOH(IIKTOM: OOMEXyBaHHS 3 OOKy Jep:KaBU-arpeCOpPKU Ha OKYIOBaHIN
TepuTOpli (MIPaBOMOPYIIECHHS), 0OMEXYBaHHS 3 OOKYy AEp>KaBU-)KEPTBU (JETITHMHE
MOBHOBAXEHHS 32 YMOBHU JOJICP’KaHHS KOHBEHIIMHUX CTaHIapTiB), (HaKTOBI MExi
npaB JIIOJWHU, 110 BUHUKAIOTH 3 00 €KTUBHUX HACHIAKIB 30pOMHOr0 KOH(DIIKTY
HE3aJIeKHO B1J BOJI1 0OMEXyBaya.

Buokpemsieno nBa THUNM Baja HOTU(IKAMIMHOI NMpakTUKH YKpainu 3a cT. 15
€KIUI: ropunuuno HaMIIKOBI BiacTynH (4. 3 cT. 4, cT. 8, 16 KonBeHuii), 1e cama
KOHBEHIII{HA HOpMa BXK€ MICTUTh JOCTATHI MiACTaBH JUIsi OOMEXKyBaHHS, 1 KOMi3is
Binctyny Big cr. 9 €KIII 31 ct. 18 MixHapoAHOro MakTy MpO TPOMAASHCBHKI Ta
nomituyH1 npasa 1966 p. (nani — MIIT'TIID), sika € HeBincTynHOO 3a 4. 2 c1. 4 MIITTITL.

Ili Bagu He poONATH yBech BIICTYN YKpaiHU HEUYMHHHUM, a JIUIIE MO30aBISIOThH



BI/IMOBIIHI €JIEMEHTH BIACTYIY HOPUAUYHUX HACIIIKIB 3@ MPUHIIUIIOM y3TOKEHOCTH
3 IHIIUMHA 3000B’ I3aHHSIMU MIKHAPOHOTO MpaBa.

OOTpyHTOBAaHO AaCHUMETPII0 KOHBEHI[IHHOTO KOHTPOJIO Y CIpaBax MI0JIO0
30poitHoi arpecii Pociiicekoi @exnepariii mpotu YKpaiHu, 10 Bi10Opa)kae MPUHIIUIL
He3aJexXHOCTH jus in bello Bin jus ad bellum. Pociiiceky Denepatito K AepixKaBy-
arpecopky, 1110 He aKTHBYBaJla OOMEXHUKA-BIACTYIy, y pillleHHsIX Benukoi manatu
€CIII «Ukraine v. Russia (re Crimea)» (2024) ta «Ukraine and the Netherlands v.
Russia» (2025) Bu3HaHO TaKo0, 110 MOPYIITHIA HEBIICTYHI mpasa (cT. 2, 3, 7) 1 4. 2
ct. 4 KonBeHuii yepe3 aaMIHICTPATUBHI MPAKTUKHU, 30KpEeMa HACUIBHUIIBKUX
3HUKHEHb, KaTyBaHb 1 IIPHUMyCOBOi Mpalli UMBiNBHMX o0ci0. Ii oOMeKyBanbHY
JUSTBHICTD 1IOJI0 HEBIJACTYMHUX TMpaB KBaMi(iKOBAHO SK MPABOMOPYIIEHHS B CHITY
iXHBOTO a0COJIIOTHOTO XapakTepy. YKpaiHa sK Jep)kaBa-KepTBa 3aifHsia 3al001KHY
MO3ULII0 4Yepe3 aKTUBYBAaHHA OOMEXKHHKA-BIICTYNy 1 MPOBAagUTh OOMEKYBaJbHY
JUSTBHICTD IEPEBAXKHO y MEKaX KOHBEHIIMHUX CTaHAApTIB. Y HasBHUX Ha 2026 pik
pimenHsx €CIJI 3a ykpaincekumu crnpaBamu («Khlebik v. Ukraine», «Tsezar and
Others v. Ukraine») Cyn ycTaHOBUB, 1110 Y KpaiHa He nopymuia KoHBeHIito HaBiTh 3a
3BUYANHUMU QJITOPUTMAMH OIIHIOBAHHS.

OOrpyHTOBaHO MPOMO3UIIT BAOCKOHAIUTH YKpaiHChKE 3aKOHOJIABCTBO IIOJIO0
cranaaprtiB cT. 5, 7, 9 €KILI 1 ct. 1 Ilepmoro nporokony. CtocoBHo ct. 5 EKIII —
YBIJMOBITHEHHSI OCOOJMBOTO PEXHUMY KPHUMIHAJIBHOIO MPOBAKEHHS 3a CT. 615
KpuminanpHOTO mporiecyanbHOr0 KOAEKCY YKpaiHu 1o craHmapTy «Brannigan and
McBride v. the United Kingdomy». CtrocoBuo ct. 7 €KILI — y3romxkenns ct. 111-1,
111-2, 436-2 KpumiHaibHOrO KOJEKCY YKpaiHU 31 CTaHJIapTOM MepeadayHOCTH
KPUMIHAJILHOTO 3aKOHY 4Yepe3 UITKE PO3MEKYBaHHSA CKJIAAIB KOJIA0OpaIiifHOi
JISUTBHOCTH Ta 3alPOBAKEHHSI TYMaHITApHOTO BUHATKY 3 ypaxyBaHHAM OOOB’S3KiB
okymnariitHoi nepxasu 3a [V JKeneBcbkoro koHBeHuieo 1949 poky. CtocoBHO CT. 9
€KII — y3romkenns ct. 336 KpuMinanbHOTO KOJeKCcy YKpainu 1 3akoHy YKpaiHu
«IIpo anbTepHaTUBHY (HEBIMCHKOBY) CIy»kOy» 31 craHmaptamu «Bayatyan wv.
Armenia» 1 «Adyan and Others v. Armenia» Ta BucHoBkoM BeHerificbkoi KoMicii

CDL-AD(2025)006. CtocoBHo ct. 1 Ilepmioro mnpoTokoiry — 3amnpoBaJKEHHS



MOBHOIIIHHOTO CYJIOBOTO MEPerjsiay 1HAWBIIyadbHUX CaHKINH Panu HamioHaibHOT
Oe3neku 1 o0opoHHn Ykpainu 3 ypaxyBauusam npaktuku €CILI y cnpaBax «Beyeler v.
Italy» ta «M.S.L., TOV v. Ukraine» yepe3 3Minu 110 3akoHy Ykoainu «IIpo cankiii».
Konna 3 nporno3uiliii He niepeadadae JeKpuMiHaiizalii KkomabopaliiHoi JisSIbHOCTH,
CKacyBaHHsS MOOUTI3alifHAX 3aX0diB a00 CKAaCyBaHHS CaHKIIMHOTO MEXaHi3My, a
JIMIIIE YCYHEHHS CTPYKTYPHUX BaJl.

KuarouoBi cioBa: arpecis, €Bpomeiichbka KOHBEHIIiSI 3 TMpaB JIIOJIWHH,
€BpoOMNENChKU Cyl 3 MpaB JIIOJAWHU, 30pOMHUN KOHQIIKT, MIXXHAPOJAHE TyMaHITapHe
paBO, MDKHAPOJHE TMPaBO IMpaB JIOJWHU, OOMEXYBaHHS MpaB JIIOJAUHHU, OKYyMaIlis,

npaBa JIOAUHU, FOPUCIUKIIS.



ANNOTATION

Malenevskyi A. O. Restriction of Human Rights in the Context of Armed
Conflicts (Based on the Case Law of the European Court of Human Rights). —
Qualifying scholarly work on the rights of a manuscript.

Dissertation for the degree of Doctor of Philosophy in specialty 081 "Law" (field
of knowledge 08 "Law"). — Ivan Franko National University of Lviv, Lviv, 2026.

The dissertation is devoted to clarifying the specific features of the restriction of
human rights — as State activity aimed at narrowing the content and/or scope of human
rights — in the context of armed conflicts, based on the case law of the European Court
of Human Rights (hereinafter — the ECtHR). Armed conflict radically aggravates the
rights-restriction problematique, as it creates a situation in which the State is compelled
to limit the rights of persons under its jurisdiction in volumes and forms that go far
beyond the legal regime of peacetime, while none of the mechanisms of the Convention
for the Protection of Human Rights and Fundamental Freedoms (hereinafter — the
ECHR, the Convention) is designed specifically for the conditions of armed conflict,
which gives rise to a discrepancy between the normative structure of the ECHR and
the reality of armed confrontation. The armed aggression of the Russian Federation
against Ukraine, Ukraine's twofold activation of Article 15 of the ECHR (2015 and
2022), and the landmark judgment of the Grand Chamber of the ECtHR in Ukraine and
the Netherlands v. Russia (9 July 2025) have shifted this problematique from the sphere
of doctrinal discussion into the sphere of judicial practice. Ukraine acts simultaneously
as the object of armed aggression by the Russian Federation, which violates
Convention rights in the temporarily occupied territories, and as a limiter of the rights
of persons under its jurisdiction for the sake of national security. Neither Ukrainian nor
foreign legal scholarship offers an integrated approach to the mechanism of restriction
of human rights in the context of armed conflicts: general-theoretical studies expound
the theory of the limits and the restriction of human rights without regard to the
Convention dimension, Convention-based studies expound the structure of limiting

devices of the ECHR without regard to the specificity of armed conflict, and studies of
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the interaction of international humanitarian law (hereinafter — IHL) and international
human rights law (hereinafter — IHRL) do so without regard to the general-theoretical
mechanism of restriction.

The aim of the dissertation is to clarify the specific features of the restriction of
human rights in the context of armed conflicts on the basis of the case law of the ECtHR
by developing a theoretical model of the restriction of human rights in light of the
Convention standards and verifying its applicability to rights-limiting practice in the
context of armed conflict. The model is to combine the general-theoretical dimension
(the notions of limits, restriction, limiter, the state of being limited, and the Convention
standard of restriction), the Convention dimension (the structure of limiting devices
under the ECHR and the algorithms of Convention scrutiny of restriction), and the THL
dimension (the interaction of IHL with IHRL in the context of armed conflict).
Verification of the model's applicability is carried out on the materials of the case law
of the ECtHR concerning eight armed conflicts involving States Parties to the ECHR.
The object of the study is the restriction of human rights. The subject of the study is
the specific features of the restriction of human rights in the context of armed conflicts
in the case law of the ECtHR.

The dissertation contains an introduction, four chapters, conclusions, and a list
of references.

Chapter One outlines the state of research on the topic and the methodological
foundations of the study. The term system of the restriction of human rights is
examined. A procedural model of the functioning of the national mechanism of the
restriction of human rights and the complementary two-stage model of the mechanism
of scrutiny of restriction are substantiated. The notion and types of Convention
standards of the restriction of human rights are formulated.

On the basis of a lexico-semantic analysis of the main components of the term
system of the restriction of human rights (in particular the Ukrainian words
oOMexXyBaHH4 [restriction], oOmexxeHHs [limitation], oomesxxenicTs [limitedness], Mexi
[limits], oomexHuk [limiter] and others), as well as the English-language terms (limit,

limitation, restriction), the following notions are proposed for distinction. The
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restriction of human rights is the activity, primarily of the State as a limiter, aimed at
narrowing the content and/or scope of human rights. The limitation of human rights
completes the activity of restriction and constitutes the goal of that activity. The
limitedness of human rights is the resultative state of the human rights of a particular
person, conditioned by restriction. The state of limitedness of a human right acquires
legal significance in the context of the scrutiny of execution of the judgments of the
ECtHR. The limits of human rights delineate the content and scope of those rights and
may arise both as a consequence of purposeful restriction and independently of it.
Limiters are technical legal means by which the State limits human rights.

A procedural model of the functioning of the national mechanism of the
restriction of human rights is proposed which encompasses three consecutive stages:
establishment (the normative consolidation of a limiter for a given rights-limiting
situation), preconditions (the emergence of the rights-limiting situation), and
application (the implementation of the limiting measure with regard to a particular
person). This model is complemented by a two-stage model of the mechanism of
scrutiny, which encompasses national judicial scrutiny and the subsidiary Convention
scrutiny of the ECtHR (including the monitoring of execution of its judgments). The
cyclical character of the interaction of these models is substantiated: a judgment of the
ECtHR finding a violation of the Convention obliges the State, pursuant to Article 46
of the ECHR, to revise the limiters which gave rise to the violation, thus returning the
mechanism to the stage of establishment.

The notion of a Convention standard of the restriction of human rights is
formulated as a subspecies of Convention standards of human rights which
encompasses the principles and norms determining the criteria of lawfulness and the
procedure of lawful restriction. The standard of restriction establishes a "ceiling" above
which a restriction cannot be regarded as lawful and has three dimensions: the
normative dimension, the institutional dimension (the ECtHR as the subject of
assessment of the cumulative impact of limiters), and the operational dimension (the
accommodation of limiters to the conditions of conflict through the interpretation of

the Convention as a "living instrument").
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Chapter Two outlines the functioning of the mechanism of the restriction of
human rights in the context of armed conflict in light of the European human rights
standards and analyses the legal nature of armed conflict as a rights-limiting situation.

Armed conflict is qualified as a meta-limit of human rights: it simultaneously
creates factual limits to the exercise of rights and prompts the State to engage in
purposeful rights-limiting activity of a juridical character. The legally significant
features which constitute the nature of armed conflict as a ground of restriction are
substantiated. Armed conflict, as a legally significant fact, activates IHL by virtue of
objective circumstances and not by the will of States. The classification of a conflict as
international or non-international performs the function of a rights-limiting filter that
determines the scope of applicable IHL. IHL and IHRL are systemically combined
through the harmonious interpretation of the ECHR 1in light of IHL pursuant to Article
31(3)(c) of the Vienna Convention on the Law of Treaties, which the Grand Chamber
of the ECtHR enshrined in Ukraine and the Netherlands v. Russia (2025), expressly
rejecting the conception of lex specialis. The symmetric dimension of jus in bello and
the asymmetric dimension of jus ad bellum coexist. Responsibility 1s distributed
between the State (under the Convention mechanism of the ECtHR) and individuals
(under international criminal law).

The Convention means of restriction (limiters) of human rights are systematised
in accordance with the normative structure of the ECHR depending on the technical
legal device by which the limiter is expressed. Absolute limiters (Article 3, Article
4(1), Article 7, the forum internum of Article 9), relative limiters, the limiter-
derogation (Article 15) and the limiter-reservation (Article 57) are distinguished. The
relative limiters comprise exceptions to human rights (Article 2(2), Article 5(1)),
factual and juridical conditions of restriction (Articles 8—11, Article 1 of Protocol No.
1, Article 2 of Protocol No. 4), and limiters without conditions of restriction but with
the possibility of limiting them at the discretion of the State (Article 5(3)—(5), Article
6). Each limiter corresponds to its own algorithm of scrutiny — from the binary
algorithm for absolute prohibitions to the tripartite test for limiters with factual and

juridical conditions of restriction. Armed conflict does not alter these algorithms but
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influences the factual context of their application. In the context of armed conflict,
limiters operate cumulatively: the aggregate effect of several limiters may exceed the
arithmetic sum of their individual effects.

The derogation under Article 15 of the ECHR is understood as a meta-limiter
which differs from other means of restriction in that it modifies not the substance of a
particular right but the normative regime in which all other limiters operate, thus
distinguishing the ordinary and the extraordinary regimes of Convention scrutiny.

Chapter Three establishes the standards of jurisdiction under Article 1 of the
ECHR in the context of armed conflicts and analyses the legal positions of the ECtHR
regarding the restriction of human rights in the context of seven armed conflicts: the
Cyprus conflict, the Persian Gulf conflict, the conflict in Nagorno-Karabakh, the
conflict in the former Yugoslavia, the Chechen conflict, the conflicts in the context of
international military operations, and the Russo-Georgian conflict.

By means of lexico-semantic analysis, the jurisdiction of the State under Article
1 of the Convention — as the factual authority over persons and territory — is
distinguished from the competence of the Court under Article 32 of the Convention —
as the institutional power to interpret and apply the Convention. The jurisdiction of the
State constitutes the threshold element of the Convention mechanism: without its
establishment, the scrutiny of the Court is impossible. Four grounds of jurisdictional
link of the State in the context of armed conflicts are systematised: effective control
over territory (Loizidou v. Turkey, Cyprus v. Turkey, [lascu and Others), authority and
control over a person (Al-Skeini and Others, Carter v. Russia), large-scale strategically
planned military operations (Ukraine and the Netherlands v. Russia, 2025, which
substantially narrowed the "context of chaos" doctrine of Georgia v. Russia (II)), and
the procedural jurisdictional link under Article 2 (Giizelyurtlu and Others, Hanan v.
Germany).

The use of the "concept of administrative practice" as a specific evidentiary
construct in inter-State cases concerning armed conflicts is substantiated. It is
constituted by the repetition of acts incompatible with the Convention and the official

tolerance, which encompasses also the conscious inaction of authorities. Its
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establishment has procedural consequences: the State's objection of non-exhaustion of
domestic remedies as a rule loses its force, and the Court may find a violation at the
level of a pattern or system without the need to fully individualise each episode at the
stage of establishing responsibility.

Analysis of the case law of the ECtHR in the seven conflicts considered
demonstrates that the Convention mechanism of restriction is functionally unitary:
each conflict activates a specific configuration of limiters, yet the normative structure
of the mechanism remains unchanged. Limiter-exceptions exhibit a structural
asymmetry between the substantive and procedural components through the
"detachability doctrine" of the procedural obligation. Limiters with conditions left to
the discretion of the State have undergone the most significant doctrinal
transformation, an illustrative example of which is the "accommodation doctrine" in
Hassan v. the United Kingdom. The limiter-reservation (Article 57) played an
independent role only in the Cyprus context, through the "severability doctrine".

Chapter Four analyses the introduction by Ukraine of limiters of human rights
in the context of the armed aggression of the Russian Federation, the legal positions of
the ECtHR regarding the restriction of human rights in the context of that aggression,
and substantiates proposals for the improvement of Ukrainian legislation.

An understanding of the duality of the role of a State-victim of armed aggression
1s proposed: the State acts simultaneously as the object of aggression and as a limiter
of human rights on its own territory. Three levels of rights-limiting phenomena in
connection with armed conflict are distinguished: restriction by the aggressor State in
the occupied territory (a wrongful act), restriction by the State-victim (a legitimate
power, subject to compliance with the Convention standards), and the factual limits of
human rights which arise out of the objective consequences of armed conflict
independently of the will of the limiter.

Two types of defects in Ukraine's notification practice under Article 15 of the
ECHR are identified: legally redundant derogations (Article 4(3), Articles 8 and 16 of
the Convention), where the Convention provision itself already contains sufficient

grounds for restriction, and a conflict of the derogation from Article 9 of the ECHR
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with Article 18 of the International Covenant on Civil and Political Rights (hereinafter
— the ICCPR), which is non-derogable under Article 4(2) of the [CCPR. These defects
do not render the entirety of Ukraine's derogation invalid but merely deprive the
relevant elements of the derogation of legal effect on the principle of consistency with
other obligations under international law.

The asymmetry of Convention scrutiny in the cases concerning the armed
aggression of the Russian Federation against Ukraine is substantiated, reflecting the
principle of independence of jus in bello from jus ad bellum. The Russian Federation,
as an aggressor State which did not activate the limiter-derogation, has been found in
the judgments of the Grand Chamber of the ECtHR in Ukraine v. Russia (re Crimea)
(2024) and Ukraine and the Netherlands v. Russia (2025) to have violated non-
derogable rights (Articles 2, 3, 7) and Article 4(2) of the Convention through
administrative practices, including enforced disappearances, torture, and forced labour
of civilians. Its rights-limiting activity in respect of non-derogable rights has been
qualified as a wrongful act by virtue of the absolute character of those rights. Ukraine,
as a victim State, has adopted a precautionary position by activating the limiter-
derogation and conducts its rights-limiting activity for the most part within the
Convention standards. In the judgments of the ECtHR available as of 2026 in cases
brought against Ukraine (Khlebik v. Ukraine, Tsezar and Others v. Ukraine), the Court
has established that Ukraine did not violate the Convention even under the ordinary
algorithms of assessment.

Proposals for the improvement of Ukrainian legislation are substantiated with
regard to the standards of Articles 5, 7, 9 of the ECHR and Article 1 of Protocol No. 1.
With regard to Article 5 of the ECHR — bringing the special regime of criminal
proceedings under Article 615 of the Criminal Procedure Code of Ukraine (hereinafter
— the CPC) into conformity with the standard of Brannigan and McBride v. the United
Kingdom. With regard to Article 7 of the ECHR — harmonising Articles 111-1, 111-2,
and 436-2 of the Criminal Code of Ukraine with the standard of foreseeability of the
criminal law through a clear derestriction of the elements of collaborationist activity

and the introduction of a humanitarian exception in light of the obligations of an
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occupying power under the Fourth Geneva Convention of 1949. With regard to Article
9 of the ECHR — harmonising Article 336 of the Criminal Code of Ukraine and the
Law of Ukraine "On Alternative (Non-Military) Service" with the standards of
Bayatyan v. Armenia and Adyan and Others v. Armenia and the Opinion of the Venice
Commission CDL-AD(2025)006. With regard to Article 1 of Protocol No. 1 — the
introduction of full judicial review of individual sanctions of the National Security and
Defence Council of Ukraine in light of the case-law of the ECtHR in Beyeler v. Italy
and M.S.L., TOV v. Ukraine through amendments to the Law of Ukraine "On
Sanctions". None of the proposals envisages the decriminalisation of collaborationist
activity, the abolition of mobilisation measures, or the abolition of the sanctions
mechanism, but only the elimination of structural defects.

Keywords: aggression, armed conflict, Convention for the Protection of Human
Rights and Fundamental Freedoms, European Court of Human Rights, human rights,
international humanitarian law, international human rights law, jurisdiction, restriction

of human rights, occupation.
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