PINNEHHSA

pa3oBoi cnenianizoBaHoi BUEHOI pagu
NP0 NMPUCYIKEHHS CTYNEHs JOKTOpa dinocodii

3mo6yBau crynens gokropa ¢imocodii Auapiii MAJTEHEBCBKHUM, 1997
POKy HapOJDKCHHS, TPOMAsHHH YKpaiHM, OCBiTa BHIa: 3akiHuuB y 2021 pomi
JIbBiBCHKMHE HamioHaneHUH yHiBepcuTeT iMeni Ipana ®panHka 3a CreEIiaIbHICTIO
«IIpaBo», acmipanT kadenpu Teopii Ta hinocodii mpasa JIbBIBCEKOTO HAI[IOHAIBHOTO
yHiBepcuTeTy imeHi IBana ®panka MinictepcTsa ocBiTH i Hayku Ykpainu, M. JIbBiB,
BHKOHAB aKPEANTOBaHy OCBITHBO-HAYKOBY mporpamy «IIpaBoy.

PasoBy crneniamizoBany Bueny pagy A® 35.051.377 (ID 14588) yrBopeHO
BIAIOBIAHO 10 yxBaiu Buenoi paau JIbBIBCHKOrO HALlIOHAILHOTO YHIBEPCHTETY iMEHi
IBana ®panka (npotoxon Ne 7/5 Big 28 tpasus 2026 poky) Ta 3aTBEpIKEHO HAKA30M
pexTopa JIbBIBCHKOTO HalliOHANIBHOrO yHiBepcuTeTy imeHi IBana ®panka Ne 665 Bin
01 gepBHa 2026 poky y TAKOMY CKJIazi:

I"o;10BM pa3oBoi creria-
JT130BaHOT BUCHOI pagy —

PerensenTis —

OdiniitHUX OMOHEHTIB —

Ceprin PABTHOBHUYA, noktopa rOpUIHYHHX HayK,
npodecopa, mpodecopa kadeapw KOHCTUTYIIHHOTO
npasa JIbBiBCHKOTO HalliOHAIHEHOTO YHIBEPCUTETY IMEHI
Isana ®panka MinictepcTBa ocBiTH i Haykn Ykpainm,
M. JIBBIB;

CraTociaBa JOBPSHCBKOI'O, KaHIuIaTa
IOPUIMIHUX HAYK, TOICHTa, JOeHTa kKadeapH Teopii Ta
¢inocodii  mpaBa  JIbBIBCBKOTO  HAIIOHATBHOIO
yHiBepcuTeTy iMeHi IBana ®panka MinicTepcTBa OCBiTH
1 Hayku Ykpainu, M. JIbBiB;

Bosopumupa JIMCHUKA, xannmpara IOpHAMYHHX
HayK, JOLICHTA, J01eHTa KadeApH MiXKHapOIHOI'O MIpaBa
JIbBIBCHKOIrO HAIIOHATHEHOTO YHIBEPCHTETY iMeHi IBana
®panka MinicTepcTBa OCBITH 1 Hayku YKpainw,
M. JIBBIB;

Ouaexcin CTOBBHM, nokropa HOpHAMYHMX HAyK,
CTapmioro  NOCHIJHMKA,  TOJOBHOTO  HAYKOBOTO
cniBpobiTHHKa HalioHaNbHOrO HayKOBOTO —ILIGHTPY
«[HCTHTYT CyIOBHX eKCIepTH3 iM. 3acIyeHOro
npodecopa M. C. Bokapiyca» MinicTepcTBa FOCTHILI
Ykpainu, M. Xapkis;

Pyciaana TOITIOJIEBCBKOTI' O, KaHguagaTa
IOpPUIMYHUX HAyK, [OLEHTa, JOoLeHTa kadempu Teopil,



icTopii Ta KOHCTHTYHiHHOTO TmipaBa HaByaibHO-
HAyKOBOIO IHCTHTYTy IIpaBa Ta IIPaBOOXOPOHHOI
aisbHOCTI  JIBBIBCBKOTO [IEPYKABHOTO YHIBEPCUTETY
BHYTpIIIHIX cOopaB MiHicTepcTBa BHYTPIIIHIX CIIpaB
Yxpainu, m. JIbBiB.

Ha 3aciganHi «12» cepmast 2026 poky NpuitHAIA PIIIEHHS [TPO TPUCYKEHHS CTYIEHS
noktopa ¢imocodii 3 ramysi 3HaHe «IIpaBo» Amapiro MAJIEHEBCBKOMY Ha
miAcTasi my6Gm9HOro 3axucTy AucepTauii «OGMeKyBaHHSA NPAaB JIOJHHA B YMOBaX
30poiiHnX KOHQUIIKTIB (32 MaTepiajaMu npakTuku €BponeHcLKOro cyay 3 nNpas
JIHOAHHKN)» 3a crietianbHicTio 081 Ipaso.

Hucepraniio BHkoHaHO y JIBBIBCBKOMY HAI[iOHAIILHOMY YHIBEDCHTETI iMeHi
Isana ®panka MinicTepcTBa ocBiTH | Hayku Vkpainu, M. JIbBiB.

Hayxosuii xepipank: Tamapa JYJIAIL, nokTop FOpHANYHHX HayK, JOLEHT,
IoueHTKa Kadeapu Teopii Ta inocodii mpasa JIBBIBCBKOrO HAIiOHATBHOTO
yHiBepcuTeTy imMeHi IBaHa ®panka MinictepcTBa ocBiTH i Hayku Ykpaitu, M. JIbBIB.

Jlmcepraiiio Mofato y BUIIIAAI CHELiallbHO MiArOTOBIEHOrO PyKOIHCY, SKHil 32
3MICTOM, DPIBHEM HAyKOBOi HOBH3HM, TEOPETHYHHM W NIPAKTUYHUM 3HAYEHHSIM
pe3yNbTATIB, KINBKICTIO HAyKOBUX MyONiKamifi BiINOBizae BuMOTram OyHKTY 6
Hopsnky npucymkeHHs cTynens QokTopa dizocodii Ta ckacyBaHHs pillleHHS Pa30BOi
Crieliai3oBaHoi BYEHOI pagu 3aKiagy BHINOI OCBITH, HAyKOBOI yCTaHOBH
[IpO NPUCYJDKCHHS  CTYNCHA [JOKTOpa (imocodii, 3aTBEpIKEHOr0 I[IOCTAHOBOIO
Kabinery Minictpis Vipainu Bix 12 cians 2022 poky Ne 44 (3i 3MIHaMH ), Ta BAMOTam
10 0hOpMIEHHS OUCEPTANlil, 3aTBEPIKEHUM HAKA30M MinicTepcTBa OCBITH 1 Hayku
Ykpainu Bin 12 ciyns 2017 poxy Ne 40 (3i 3minamn).

Huceprauiiina pobota AHzapis MaleHeBCBKOIO € CaMOCTIHO BHKOHAHUM
HAYKOBUM JIOCII/PKEHHAM 1 OJHHM i3 HepIMX B YKpaiHCHKiff mpaBHMdIH Hay1i
KOMIUIEKCHHX [OCHKEHb OOMEKYBaHHS IIPaB JIOJMHE B YMOBAaX 30pOMHHX
KOH()JIKTIB 3a MaTepiaaMu IIpakTHkH €BPOIEHCHKOTO Cy/ly 3 IIpaB JIFOJUHH, Y IKOMY
3arajIbHOTCOPETHYHMH, KOHBCHUIMHMM Ta MDKHApOAHMH TyMaHiTapHMH BHUMIpH
POSTISHYTO y B3a€MO3B’si3Ky. PoboTa BHMKOHAaHA METOOJOTIYHO BipHO, i3
BHKOPHUCTAHHSIM KOPEKTHHX IPABOBHUX TEPMiHIB Ta MOHATH, & OTPHUMAaHi Pe3yJIBTaTH
MaloTh ICTOTHE 3HAYEHHS /IS ratysi 3HauHb [IpaBo.

HaykoBa HOBH3Ha ofiep)KaHHMX pe3yNbTaTiB MOJIATAE B TOMY, 110 AUCEPTALlis €
OJHUM i3 MEPIIMX B YKPaiHCHKif NpaBHMYIH HAyli KOMIUIEKCHHMX JOCIiIKEHD
OOMEKYBaHHsS TpaB JIOAMHH B yMOBax 36poiHMX KOH(IIKTIB 3a MartepianaMu
NPakTHKH €BPOIEHCHKOro Cyly 3 IpaB JIoAuHK. Y AucepTarii BIIEpILIE:

— S3AIpPOIIOHOBAHO TIPOLECOBY MoJenb (YHKLIIOBAHHS HAI[IOHAIBHOTO
MeXaHI3My 00MeKyBaHHS IIPaB IFOAMHH 5K T0CIIiJOBHOCTH B3a€MOTIOB'I3aHUX CTAIil
3BY)KYBaHHs 3MICTy i/a00 00CATy mpaB IIOTHHH, HA SKHX HacaMmIiepes JepikaBa



obmexye Taki mpaBa. lls Momenp oOXommoe Taki CTafil:  yCTAHOBIIOBAHHS
(HOPMAaTHBHOIO  3aKpIIUTIOBaHHS OOMEKHHMKA IIpaB JIIOAMHM [UI1  [EBHOI
00MexyBalbHOI CHTyallii), IepeayMoB (BUHUKHEHHS OOMEXYBAJbLHOI CHTyamii),
3aCTOCOBYBaHHS (BIPOBAIKYBaHHS OOMEXKYBAIBHOrO 3axoly (oOMexHMKa) 10
KOHKPETHOI 0co0m y oOMexyBanbHiH curyarii). Take oOMexyBaHHs IIimsrae
HAIIOHAJTFHOMY CyJOBOMY KOHTPOJIIO Ta KOHBEHI[IHHOMY KOHTpoJIO 3 6oky €CIIJI.
Tomy ii monoBHIOE MOZENE (DYHKIIFOBAHHS MEXaHI3My KOHTPOJIIO 332 0OMEKYBAHHAM
MpaB JTIOJMHH, SKA OXOIUIOE IIBI ITIOCIIJOBHI CTaiii: HAl[IOHAILHHA KOHTPOIL Ta
cyOcuiiapHuMii  KOHBEHUINHMH KOHTpONb. 3a pesyiabTaTaMu  CyOCHIiapHOTO
KOHBEHU[IMHOIO KOHTpOooBaHHs oOmexyBanns €CIJI kBamidikye 0OMe)yBaHHS K
Take, mo nopyuye 4u He nopyumye Konseruiro. o cyOcuaiapHOTO KOHBEHI[IHHOTO
KOHTPOJIIO BXOAUTh 1 KOHTPOJIOBAHHS TOTO, K JepkaBa BUKOHye pimenHs €CIIJI.
3anpornoHoBaHi MOJEN B3a€MO/IFOTh i IHTErPYIOTh HAIiOHANBHMIL Ta KOHBEHITIHHMI
BUMipH OOMEXyBaHHS, [O3BOJIAIOTE BIiJICTEKMTH TOBHUH <(OKHTTEBHMH IIMKI»
OOMeKyBaHHs BiJi HOro BMHMKHEHHS 10 KOHBEHIiHHOI kBamidikamii HacTimkis
0OMEXyBaHHS;

— KOHCTaTOBaHO LMKIIIYHHHA XapaKTep B3a€MOJil HAI[iOHAIBHOTO MEXaHI3MY
OOMeXyBaHHs IIpaB JIONMHU T4 MEXaHi3MY KOHTPOJIIO 338 OOMEXyBaHHAM IIpaB
moguny: pimennst ECILUI mpo nopymerns KouseHuii 30608'a3ye nepsxaBy 3a CTATTEO
46 €KIIL, nix marmsmom Komitery minictpis Pagm €ppomnw, cepell 1HIIOTO, BXXKHUTH
3aXO0/IB 3araJbHOIO XapakTepy, TOGTO TEPEerasHyTH OOMEKHUKH, IO CIIPUYMHIITA
NOPYIICHHS, IIOBEPTAIOYH MEXaHI3M Ha CTaJil0 BIPOBAKYBaHHSA oOMexHHKaA. TOX
€CIII € He nume cy6'eKTOM KOHTPOTIOBAHHS TPABOMIPHOCTH OOMEKEHOCTH IpaB
JIIO/IMHH, @ # Cy0'€KTOM, IO HOPMATHBHO BH3Hauae (3aBGayae) 3MicT MaiOyTHIX
0OMEXyBaITBHUX CTaHIAPTIB;

— Y MeXaHi3Mi 00MeKyBaHHSI [IPaB JII0IHHH 3aCHCTEMOBAHO KOHBEHIIIHI 3aC06H
oOmexkyBaHHsA (OOMEKHHKH) 32 HOPMATHBHOKO crpyktyporo €KIIJI 3anexno Big
FOPHIMKOTEXHIYHOTO 3ac00y, IKIM BUPAXEHO 0OMeXHHKA: 1) 06MEe)HUKH a6COTIOTHI
(3abopomnm y ct. 3, u. 1 cT. 4, c1. 7, forum internum ct. 9 Konsenrii), 2) oOMexHUKH
BIZIHOCHI 2.1) BUHATKH 3 1IpaB JIOAMHM y 4. 2 ¢T. 2, 4. 1 CT. 5 Kongenuii; 2.2) ¢akrosi
Ta IOpHAMYHI YMOBM OOMEXyBaHHS mpaB momueu y cT. 8—11 Komsenmii, cr. |
IIpotokomy 1, ct. 2 IIpotokoiy 4; 2.3) o6MexHUKY 6e3 YMOB 0GMEKYBAHHS, ajte 3
MOXIMBICTIO OOMEKYBATH IIPaBa JTIOHUHH HA PO3Cyn AepKaBH y 4acTHUHaX 3—35 CT. 5,
CT. 6; 3) oOMEXHHMK-BimcTym Bij 3060B's3aub crT. 15 Konenmii; 4) oOMexHUK-
3acTepekeHHs 3a cT. 57 KonpeHuii;

— 00IpYHTOBAHO, 110 KOHBEHILINHHI 0OMEXHUKH npaB JIIOJUHU 1epebyBaroTh y
CHCTEMHHX B33a€MO3B'A3KaX, II0 MAIOTh Taki IposBH: 1) oOMexuukH 06'eqHani Ha
OCHOBI €BPOIICHCHKMX IIHHOCTEH, HAa OCHOBI SKUX BUOyIyBaHAa HOpPMAaTHMBHA
CTPyKTypa KOHBeHLil, Ta €IHOCTH 3MiCTy OCOOHMCTHX (TPOMaIAHCHKHX) 1Ipas,
sakpimiennx y KowBeHuii; 2) ans HUX BacTHBa BIIOPSAKOBAHICTS, 3yMOBJIEHA
HOPMATHUBHOIO CTPYKTYpor KOHBEHILIT, 1110 BU3HAYAE 3AJIEKHOCTI MIX 00OMeXHUKaMH,



IX B3a€EMOJII0 Ta HANpPSIMH PO3BHUTKY: OCHOBY CTAaHOBJIATH OOMexHMKH, 1m0 ix Cysx
BBAKAE «CCPUCBMHHUMH IpaBaMm» (core rights), sadikcosani, 3 moraagy Cyny, y CT.
2,3,4,4. 1 ct. 5 Kousennii; 3) cucrema KOHBEHIIHHUX 0OMEXHHKIB Ma€ 03HAKH, HE
3BE[CHI [0 THX, IIO iX MaloTh OKpeMi OOMEKHHKH 5K CHCTEMOTBIPHI CKJIaJIHHKHU
(Hanpuknan, cr. 1 KoHBeHwii 3yMOBIIOE [it0 0OMEKHUKIE Ha TEPHUTOPI1 IepiKaBH;
BIICTYIH Bij 3000B'S3aHp IOCHIIOIOTH iHII] OOMEXHUKH; peallbHi *KHUTTEBI cuTyauii
3a[1I0I0Th KiJIbKa OOMEXHUKIB Ha PI3HUX cCTafisXx OOMEXyBaJbHUX CHUTYyallii;
OOMEKHMKM  [OII0Th KyMyJNSTHBHO), BOHA MOXE CYTTEBO  BUIO3MIHIOBATH
CHUCTEMOTBIPHI CKJIa/IHUKH Ta CTBOPIOBATH HOBI y MeXax i €IHOCTH 3aBIIKH IPaKTHUII]
€CIII Ta 3minam o Konsenmii 4epe3 po3poOJsSHHA HOBHX IPOTOKOJIB, MOKE
BUCTYIIATH SIK CKIAIHUK OLIBIIOT MiACHCTEMH OGMEXHHUKIB [IPAB JTFOTHHH y €Bpori un
y CBiTOBOMy Macmrabi; 4) BigHOCHA CaMOCTIHHICTE CHCTEMH KOHBEHLIMHUX
OOMEKHHKIB 3yMOBIIOE aBTOHOMHICTH ii (yHKIiIOBAHHS NOpsAA 3 HallOHATBHUMHU
OOMEXHHKAMM Ta {HIINMH MiKIEPKaBHUMH CHCTEMAMH OOMEXHHKIB; 5) CKIaIHUKH
CHCTEMH KOHBEHLIMHUX O0OMEXHHKIB 3B's3aHi Tak, 110 YCYHEHHS 4H 3MiHa OZHOTO
CIPUYUHSE 3MiHY iHIIMX 9K HABITH PyiiHyBaHHS CUCTEMHU;

— 3ACHCTCMOBAHO aIrOPUTMH KOHBEHIIIHHOTO KOHTPONIO, IO BiAMOBiZAIOTH
KOXXHOMY 13 3aC001B 00Mex)yBaHHS (oOMexHuKiB) IpaB MomuHY: GiHAPHMIT aNrOpUTM
I abCoMOTHUX 3a60poH (6ynp-sixe BTpyuaHHS € MOPYIICHHSIM); TEPEBipAHHS
BIZTIOBITHOCTH BUYEPILIHBOMY MePENTiKy BHHATKIB I OOMEXHUKIB 3 BHHATKAMK:
TPUCKIaJJOBHH TECT (3aKOHHICTB, JIEMITHMHA MeTa, HEOOXIIHICTb y 1eMOKPATHYHOMY
CYCIIUILCTBI) sl OOMEXHMKIB 3 (GakTOBMMH Ta OpPHIMYHUMH YMOBaMH
OOMEXyBaHHS; TepeBipSHHS AOTPHMAHHS MeEX CBOOOAM pO3Cydy JepikaBu,
MO3HTHBHUX 3000B'A3aHb TOWIO U OOMEKHHKIB 6e3 MACTaB 0OMEeKyBaHHS:
NMEPEBIPSHAA YMOB IIPaBOMIPHOCTH IS 0OMEKHMKA-BIACTYIy Bi KOHBEHITiHHIX
3000B'A3aHb;  TEPEBIPSHHA  YHHHOCTH st oOMexHHKa-paTudikamidHOro
3aCTepexenHns. Beranosnero, mo koxzOMy THITy 00MEXHHMKA BiqIOBifae BiacHwmit
AITOPUTM KOHTPOMO, a 30poiHMI KOH(IIKT He 3MiHIOE IHX JITOPHTMIB, MPOTE
3YMOBIIFO€ OCOOJIMBOCTI iX 3aCTOCOBYBAHHSI,

— 3apIyMEHTOBaHO KBamidikauioo 36poHHOro KOH(ITKTY sIk MeTamexi mpas
TMOOWHA: 30pOHHHN KOHMIIKT OJHOYACHO CTBOPIOE (DAKTOBI MeE3Xi 3MiHCHIOBAHHS IIpaB
(IPU3BOAHTE 110 pyitHyBaHHS iH(pacTpyKTypH, mepeMinyBanHs HAacCeJICHHs, CTBOPIOE
3arpo3y JKHTTIO, MOPYIIye KOMyHiKalii) i croHykae AEpXKaBy 0 LIJIECTIPIMOBAHO]
0OMeKyBaNIBHOI TisUTBHOCTH IOPHUANYTHOTO XapakTepy (3ampoBaKEHHS BOECHHOTO
CTaHy, aKTUBYBAHHS BIACTYIIB Bif MDKHApPOIHMX IIPaBOJIIOIMHHUX 3000B's3aHb,
oOMexyBaHHs cBOGOIN TIepeCyBaHHs, CBOOOIH BUPAKEHHS IIOTVISIIIB, IPaBa Ha MHPHI
310paHHs TOIO);

— 3QlPOIIOHOBAHO PO3YMIHHA MOyawi3sMy poJIi JAEPXKaBH-KEPTBH 30pOiHOT
arpecii: Jepkasa OJHOYACHO BUCTymae 00'ekToM arpecii (moxu Ha TEPUTOPIi Takoi
ACPKaBH 3a3HAIOTH MPABOOOMEKYBAIBHOTO BILTHBY 3 OOKy nepixaBu-arpecopku) Ta
OOMeKyBayeM TIIpaB IOOWHM Ha BIIACHii TEPUTOPIi 3apanu 3abe3neucHHS
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HAIIOHAIbHOI Oe3NeKd; Ie [O3BOJSIE PO3PI3HATH TPH PiBHI OOMEXYBalbHOI
MISUTBHOCTH Y 3B'S3Ky 31 30pOMHUM KOH(IIKTOM: 0OMEXKYBAHHS IIPAB JIOIUHY 3 GOKY
AepiKaBU-aTrPECOPKH Ha OKYIOBaHIM TepuTopii (MpaBOMOPYIIEHHS), 0OMEKYBaHHA
MpaB MIOAUHU 3 OOKY JepkaBH-KepTBH (11 MOBHOBAXKEHHS 334 YMOBH IOJEPIKAHHS
KOHBCHIIHHHX CTaHAapTiB), GakTOBI MexXi NpaB JIIOJMHM, IO BHHHUKAIOTH 3
00'eKTHBHMX HACIIIKIB 30pPOHHOr0 KOH(IIKTY HE3AIEHKHO BiJ BOJII 0OMEXKyBaya.

IlpakTH4HE 3HAYEHHS OTPUMAHMX PE3YNbTATIB MOJATa€ B TOMY, IO BOHH
MOXYTh OyTH BHKOPHCTaHi: y HayKOBO-IOCHIIHIN cdepi — Ik TeopeTHuHa 6aza mis
NOJabINX [MOCIIDKEHs OOMEXYBaHHS OKDEMHX MIpaB B yMOBax 30poifHOro
KOH(JIIKTY Ta Ui MOPIiBHAIBHUX JOCIIIKeHb OOMEKYBAILHHX MEXaHI3MIB Y iHIIHX
PETIOHANBHUX CHCTEMaX 3aXMCTy IIPaB JIOAWHH; y IPaBO3aCTOCOBYIH MisIBHOCTI —
aiBOKaTaMM IIpu CcKkmafgaHHi 3asB go €CIIJI, HamioHaTBHUMHM CyIIAMH TIpH
OLIHIOBAHHI IPAaBOMiPHOCTI 0OME)KHHUKIB, 3a[IPOBAKEHHX B YMOBAX BOCHHOTO CTAHY,
MPEACTaBHUKaMK YPsIOBOro yrmoBHOBaxkeHoro y cmpasax €CILJI; y npaBoTBopuiii
mismpHOCTI — BepxoBHoro Pamoro VYxpaimm, KaGimerom MimicTpiez Vxpainm,
ITpesunenrom VYipaimm ta Komcturyuiiinum Cyaom VYkpainwm; y HaBYaILHOMY
Tporeci — npy BHKIaaHHi aucnuiutie «[Ipasa monauHM Ta X 3axmcT B YKpaiHin,
«MDKHApOIHI CTaHAAPTH 3aXUCTy NpaB JIOMHHE», «MDKHApOIHE ryMaHiTapHe
npaBoy, «Teopis Ta Qinocodis mpasay.

3n006yBad mae 7 HayKOBHX MyOuikawiil 3a TEMOM mucepTamii, 3 HUX 3 (Tpu)

OAHOOCIOHMX CTAaTTI y HAYKOBMX BHIAHHSX, BKJIOYEHHX HA naty omyOJiKyBaHHS 10

[epeNiKy HayKOBUX (haXOBUX BHAAHb Y KpaiHH:

1. Manenescekuii A. O. Bineryn Big 30008’s3aub 3a KoHBeHIi€O B YMOBax BIMHU:
yKpaiHCbkuii nocia. OpuandHumii HaykoBumii enexTpoHHHMi xKypHair 2024. Ne 5,
C. 28-31. DOI: https://doi.org/10.32782/2524-0374/2024-5/3.

2. Manenescoiuii A. O. FOpucaukuis nepkaBy Ta FOPHCIAKIS €BponencrKoro cyay
3 NpaB JIIOIMHH Y CIIpaBax, MOB’sA3aHUX 31 30poiHMMYU KoH(miKTamu. [Ipaso.UA.
2025. Ne 4. C. 570-586. DOI: https://doi.org/10.71404/LAW.UA.2025.4.79.

3. Manenescekuit A. O. Ilpupona 36poiiHoro KOHQUIIKTY sIK MiACTaBH JUIs
oOMexXyBaHHA mnpaB JoguHH. IIpaBo.UA. 2026. Ne 1. C. 502-510. DOI:
https://doi.org/10.71404/LAW.UA.2026.1.66.

Y muckycii B3SIM y4acTh Ta BUCIOBHIIM 3ayBa)KEHHS TOJOBA i WICHH pas3oBoi
CIIeNiaIi30BaHO] BYEHOI paju, 30Kpema:

1. Cepriii PABIHOBUY, 10KTOp FOPHINYHHAX HayK, npodecop, mpodecop
Kadeapy KOHCTUTYLIHHOTO TIpaBa JIBBIBCBKOrO HAIliOHAIBHOTO YHIBEPCUTETY IMEHI
IBana ®paHka, i3 3ayBaKEHHIMU;

1. V muceprarjiitHoMy HOCTIKEHHI He TOBHICTIO BHCBITIICHO 3aCTOCYBaHHSA
JIAIEKTHYHOTO METOAY. 3100yBad 0GMEKYEThCS TTOOIKHON0 3TagKo0 PO HHOTO Y

5



BCTYII JI0 iMcepTanii, Toxi Sk HakTHIHEe BUKOPHUCTAHHS IIOTO METO/Y, 10 MAE MiCIIe
Ha OarathoX CcTOpiHKax poOoTH, mOTpeOye BiAMOBIAHOI peduekcii Ta NPSMOro
3a3HAYEHHA Y THX pO3[LIax AUCEpTalii, e BiH 3aCTOCOBYETHCS.

2. OxpiM BOT0, BUKOPHUCTAHHS JisANIBHICHOTO MAX0AY HOTpedye 30cepeKeHHs
He JIUIIE Ha GOPMAalIbHAUX, a H Ha COI[ialIbHUX, 30KPEMa COLIIATBHO-I[LIEOBHX aCIEKTaX
HisIBHOCTI JepkaB 3 00OME:KYBaHHs IIPAB JIIOMHH.

2. Ouexcii CTOBBA, 10KTOp IOpHIWYHMX HAyK, CTapmIMH JOCIIJHUK,
TOJIOBHHH HayKOBUH criBpobiTHHK HamioHansHOrO HaykoBOTO NHEHTPY «IHCTHUTYT
CYIOBHX ekcreptu3 im. 3acmyxeHoro mpodecopa M. C. Bokapiyca», Hanas
NO3UTHBHMH BIATYK 13 3aYBaXKCHHIMMU:

1. Ilepmr 3a Bce, HE 30BCIM BAIUM BHIAETHCS (OPMYIIOBAHHS METH
pocmimkenna. Tak, y poboTi BkasaHO, MO «METOK [MCEpTalii € 3'cyBaTH
0COOIMBOCTI OOMEXyBaHHSA ITpaB JIOAMHM B YMOBax 36poMHMX KOHIIKTIB 3a
matepianamu npaktuku €CIL, po3poGuBLIM TeOpiliHy MOzETs 06MEXKyBaHHA MPaB
JIOAWHY 3 OTVISIAY Ha KOHBEHIIMHI CTaHIAPTH Ta MEePeBIPMBINM ii 3aCTOCOBHICTB /0
NpaKTHKH OOMEXYBaHHsS NpaB JIIOJMHH B yMOBax 36poitHoro kosdmikty» (c.26).
Pazom 3 TuM «3'sicyBaHHS» ocoOiMBOCTEH JOOCIIHKYBAHOTO SIBUINA BOYEBHAbL €
CKopime 3aco0oM, NUIIXOM [JOCATHEHHS METH, aHDK CaMOK MeToo. MokHa
IIPUITyCTUTH, IO CIPABXHBOIO METOK HAyKOBOI'O JOCHIIDKEHHS € SKpa3 CTBOPEHHS
TEOPETHIHOT MO/ BIIIOBIIHOTO SIBHIIA, 3 IKUM KOPEITIOe HOPMY.TIOBAHHS KaTeropii
9M TIOHATTS, SIKi BiNOOpa¥aroTh HOro cyTHiCTs (WO, BIAcHe, i 3pOGIEHO aBTOPOM
nucepranii). Bigrak, Ha AyMKy onoHeHTa, GLIbMI aNEKBATHIM Oyno 6 hopmymroBanHs
METH SIK «PO3POOKH TeOpilHOI Moneni OOMeXyBaHHS TpaB JIOJMHM B YMOBAX
30pOMHUX KOH(TIKTIBY, 110, B CBOK YEpry, mepeatayaio 6 (sIx 3aBaHHS) «3'ICYBaHHS
0COOJIMBOCTEH OOMEXKYBAHHS. ...». AHATOTIYHAM YHHOM i (hOPMYITIOBaHHS OIHOTO 3
3aBNanb aucepramii (c.27) SK «IOPOCTEXUTH CTafii (yHKIIIOBAHHS MEXaHI3My
oOMeXyBaHHA MpaB JIOAMHM B YMOBax 30pOiHOro KOHQIIKTY 3 Oriasgy Ha
KOHBEHIIIfHi CTaHIApTH TIPaB IOJUHIY GiIbII JOLinsHUM GyII0 6 nepedopMyTIOBaTH
Ha KINTanT «BHOKPEMHTH CTa.ii...», OCKLTBKH IPOCTEKEHHS € YHCTO E€MIipHYHOIO
IIsUIBHICTIO, B TOH 4ac 5K HayKOBE NOCTIKEHHS Iepe6adac BCTAHOBICHHS MEBHHX
3aKOHOMIPHOCTEH Ta X iKcamiio B AKOCTI pe3yIbTaTiB.

2. Takox BUK/IMKAe 3ayBaKEHHs i aBTOPChKA T€3a HA C.53, KOJIM BCTAHOBICHHS
HODMAaTHBHOTO OOMEXHMKAa TIPaB JIFOAWHM I 9YaCc BOEHHOTO CTAHY II0 CyTi
OTOTOXKHIOETBCS 3 HOTO 3aKPIIUIEHHAM y HOPMATHBHO-IIPABOBOMY aKTi. PazoM 3 Tum,
SIK MU 3HAEMO, TIOJi6HI 0OMEKHUKH MOXyTh GyTH 3aKpiluleHi i B iHIHMX IDKepenax
mpaBa — Hacammepen, y pimenasx €CIUI, ski Bigmosinxo mo cr.17 3V «Ilpo
BUKOHAHHA pIIeHb Ta Bu3HaHHA npaktukn €CIUI» Bim 23.02.2006 p. e mis
YKPaTHCBKHX CyIiB [DKEPEJIOM IIpaBa, a TAKOX i y 3aralbHUX IpUHIMIAX npasa (4.2
c1.7 €KILI), a xpiM Toro i y ¢inocodcpkux JOKTpHHAX Ha 3pa3ok «(opmymnm
Pan6pyxa», sixa 3actocoByBanacs €CILJI yis BU3HAYECHHS HOPMAaTHUBHUX 0OMEKHHUKIB



Al mocagoBux oci6 (qus. Hanp. pimenns €CIUT no cnpasi Lltpesen Ta inmri IIpOTH
Himeuunnn).

3. Kputnune 3ayBawenHs BHKIHKaE i ITHOPYBAaHHS aBTOPOM chepu
MpoOsieMaTHKH jus post bellum. Amxe 3BEPHEHHA QUCEpTaHTa IO MOHATE jus in bello
Ta jus ad bellum, To6T0 TOro, AK NMpaBo (YHKIIOHYE OO BIiMHH Ta i 9ac BiliHH,
noTpebye i CBOro JIOridHoro TIPOZIOBIKCHHS, & CaMe TOrO, SIK IPaBO «IIPALOE» ITiC/Is
BiMHH. YV HAIIOMY BHIIAAKY L€ O3HAYa0 O JOCIiIKEeHHS TOI'0, SIKUM YHHOM IIiCJIg
BiflHM  BiINOBimHI  O6MEXHMKH NpaB  JIFOIVMHH 3HUKAKOTh, CKaCOBYIOTHCH,
TpanchopmyroThes Tomo. Thm Gimbie i cam AHCEPTaHT, HANIPUKIIA/, Ha ¢.258 poboTu
3BEPTAETRCA O BUSHAYCHHX aBTOPOM LIBOTO BiATYKY IIPABOBHX MOBOEHHUX CTpaTerii
— TIOKapaHHs, NPUMHUPEHHS, NIPOLIEHHS, TO6TO 110 (akTy TOPKAETECA MPOOJIeMaTUKH
jus post bellum.

4. ITepmmm 13 momokeHb AMCEPTALlii, IKi IPOBOKYIOTE IHUCKYCIIO € Te3a Ha ¢.256-
257 nuceprauiifnoro HOCITKEHHS, BIAMOBIIHO /10 SKOi «OKpeMi 3MiHU MOTPi6HI /10
3axony Ne 3543-XII «IIpo Mobimisaniitny migrotosky ta mMoGimizamiton i KYnAIL
Bonu marots Bu3HaunTH BUYEPITHI MCTaBH, CTPOK i MOPSTOK AOCTABICHHS 0COBH 10
TLK Ta CII, ii npaBoswii CTaTyc miJ 4ac nepebyBaHHs Y MpUMIIICHH] TLK Ta CIT,
mopsaoK (ikcanii ¢axry AOCTABJICHHSA, MOKJIHMBICTD HEBIJKIAZHOTO OCKAPKCHHS
(haKTHYHOTO OOMeENKEeHHS CBOGO/M, a TakoX JOCTYN amgBOKaTa i JKaps 3 MOMEHTY
(aKTHIHOTrO O6MEXKEHHS CBOGOIH. Oxpemo cnig 3akpinuti 0608'330K TLK Ta CIT
3a0e3neqyuTn KOH(pineHilHe CHUIKYBaHHS 0COOH 3 anBokaroM. Takwui migxig ne
AyOmoe 3araieHi rapaHTii KpuMiHAIBHOTO IPOLECY, a IOWMPIOE MiHIMATLHI
TNpoueCyalbHi rapaHTii Ha cuTyanii bakTuaHOTrO NOCTAaBNEHHS | nepedyBaHHs 0cobu y
THK Ta CII». Pazom 3 Tum BTOp YHHKAE JITKOT BIANOBI/i Ha Te, UM CITig 3aKOHOIABYO
Hajatu npanisaukam TLIK npaso 3aTpuMyBaTH 0coby. Ajpke Ge3 BUPINIeHHS I[bOTro —
(byHmaMeHTansHOr0 — mHTAHHS ycl iHII aBTOPCHKI Tpomo3mIi (Ha KmrranT
YHOPMYBaHHS MiJICTaB, CTPOKIB Ta TIOPAAKY RocTaBieHHs ocobu no TIIK) Brpauarots
CCHC, OCKUIBKH HE3PO3YMITHM € Te, Ha MJICTaBi Y0ro 3/ifCHIOETHCS 3aTpUMaHHs
0co0H, siKe B CBOKO wepry YMOXKIIUBIIOE «IOCTABIEHHS» Ta yci HACTYTIH1 il om0
ocoom.

5. IpyruM IMCKyCifHUM MOMeHToM AucepTanii € BHKJIaZeHi Ha c¢.267-270
aBTOPCHKI MPOTO3HIIii CTOCOBHO aTTbTEPHATHBHOT CITyKOH, BIAMOBIAHO 10 SKUX paBo
Ha IpOXOMKCHHS aJIbTEPHATUBHOI CITyKOH 3 PEIIriHHUX MOTHBIB CJIiJ PO3IIOBCIOTUTH
1 Ha mepiox BoenHOrO CTany. Pasom 3 TuMm oueBmzno, moO B YMOBax KOJH came
ICHYBaHHS YKpaiHCBHKOI Aepxasu 1epefyBae M NUTAaHHIM, 3BiIbHEHHS Linoi
KaTeropii 4JomoBikiB Big O0O0B'SI3KY  ciysuTH ¥ BIMCBKY Oyme, mo-mepe,
HECIPABCLIMBUM,  NO-APYTe, AMCKPHMIHALIHHAM Ta, TIO-TPETE, CTBOPIOBATH
KOpYMLifHi pusuku. Y po3pisi AUCKYCIi GBI BUBAKEHUM BHIAETHCS iX1], 32 IKOTO
NPCACTaBHUKAM pENTiHHMX CHITBHOT Imij wac BOEHHOIO CTaHy CJIiJ HaaaTH
MOJTUBICTD CITY>KHTH y BIHCBKY Ha HeGOHOBHX Mocanax (Bogii, 6yxranrepn, caHiTapu
TOLIO).



Kpim TOro, onoHeHT MOCTaBUB aBTOPOBI Taki 3amuranHs. [lo-nepme, un BOauae
aBTOp PI3HHUIIO MK 30pOMHMM KOH(IIKTOM Ta Bi{HOIO 3 TOYKH 30pY IpOGIEMATHKH
OOMeXeHHs NpaB IIOAWHH? AJDKe 3[a€ThCs, N0 B 3aIEKHOCTI Bil PI3HOBHIY
30pOHHOr0 KOH(QIIIKTY Pi3HUMH MOXYTH OyTH i BiANOBiAHI OOMEKHMKH, a TAKOXK i
Teopiiui mozeni? [o-mpyre, skmo Ykpaina 3acTocyBaia npoueaypy, nepenoadeHy cr.
15 €KIUI, a P® B3aram 3 15.09.2022 p. nepecrana 6yt BHCOKOIO J0roBipHOIO
cropororo €KILJI, un mMae cenc B3araii kasaru npo penesantaicts EKITJT crocoBHO
[OpYIIeHb, [ONyIIeHnX AepxkaBamMu y xoxi BiHKM? Ilo-Tpere, 3 TOYKHM 30py
pO3po0III0BaHOT IMCEPTAHTOM JOKTPHHHM, XTO Ma€e OyTH BiANOBiga4eM 110 cKkaprax mpo
nopymensst EKI1JI min vac Biitau Ha JIB3 ta y Gnmsekomy Taiy — Y kpaina, PO, o6uasi
Kpainu? Bra3ane muTaHHs BUTIIAAAE TUM OLIBII peJIeBaHTHUM, IO MICJIS BIHU MOKHA
ouikyBati Ha 3asBu g0 €CIUI nporu Vkpainu 3 Goky memkaHmisa Kypcbkoi,
Binroponcekoi Ta iHIMX NPUKOPAOHHUX obnacTeit PO.

3. Pycaan TOIIOJIEBCBbKHM, xanmunar IOPUIWYHUX HAYyK, JOLEHT, JOIICHT
Kaeznpu Teopii, icTopii Ta KOHCTHTYLiHHOTO paBa HapyabHO-HAYKOBOTO IHCTUTYTY
MpaBa Ta I[PaBOOXOPOHHOI HisbHOCTI JIEBIBCEKOrO [Ep)KABHOTO YHIBEPCHTETY
BHYTPIIIHIX CTIPaB, HaJaB [O3UTHBHHUM BiATYK i3 3ayBaKEHHIMH:

1. IMomo TepMiHOCHCTEMH AOCIIKEHHSA. ABTOP IPOIOHYE PO3MEKOBYBATH
TIOHATTS «OOMEKYBAHHS», «OOMEKEHH), KOOMEKEHICTEY, «MEXI» T2 KOOMEKHUK.
Taxuit migxin € OpUriHATBHAM 1 METO/IONOTIYHO IiKaBuM. BomgHoYac BUKOPHUCTaHHS
TEPMiHa KOOMEKHUKY SIK IOPHIMKO-TEXHIYHOTO 3ac00y 0OMEKYBaHHS IIpaB JIIOIUHA
(c.52 mmcepTalifHOTO JOCIIPKEHHS) noTpedye 10JaTKOBOTO MOSICHEHHS 3 TIOTIISTY
HOTO CIBBIJHOMIEHHA 3 YCTAICHMMH y TPaBHHUYIH HAyIl MOHATTAMH «ITiICTaBa
OOMEMKEHHs), «3aCi6 0OMEXKCHHS», «TIPABOBHI PEXHUMY», «BHHATOKY, «BIICTYID» Ta
«3acTepexeHHsA». byno 6 nouwinmeHO, mOG aBTOp Mg 4Yac 3aXMCTy JOJATKOBO
OOTPYHTYBAB, M € MOHATTS «OOMEXKHHK» HEOOXiTHOI HOBO KaTEropier0, Y¥ BOHO
JTIUIIE y3arallbHIOE BXKE HAsABHI IOPUANYHI KOHCTPYKIIiL,

2. ono xBamidikamii 36poiHOro KOHPIIKTY SK MeTameski [IpaB JIIOOMHM.
BHCHOBOK aBTOpa mnpo 36pOMHHI KOHQIIKT K MeTaMexy npas mMoadHA (C.52
JMCEPTALIIHHOIO JOCIIDKEHHS) € OJHHUM i3 HallGi/IbII IKABHMX TIOJI0KEHD JUCepTalii.
Bozanowac BiH moTpedye yTOYHEHHS LIOOO CITiBBiAHOIIEHHS (paKTHYHUX MEX IpaB
THOIWHY, SKI BHHUKAIOTh YHACIOK CaMOTo KOHOIIKTY, Ta JOPHIMYHAX OOMEKEHb,
AIKI BCTAHOBIIIOKOTECA JepkaBoto. He B ycix cutyamisx 36poiHuit KOHQUIIKT MpsiMO
TPaHC(OPMYETECS Y TIPABOBY MMIACTABY I OOMEKEHHS KOHKPETHOIO IpaBa. Tomy
JMONLTBHO Oyiio 6 wiTKimme BH3HA4YMTH KpHTEpii mepexoxy Bix (GaxTWdHOT Mexi 10
IOPUIUYHO PEJIEBAHTHOTO OOMEXYBaHHSI.

3. Illozo B3aeMoii MiXHAPOAHOTO ryMaHiTApHOTO MpaBa i MI>KHApOJIHOTO [paBa
TIpaB JIOAMHY. JIICEPTaHT miATPHMYE ITiIXiJ rapMOHi3yBaTbHOrO TiryMadeHHs CKITT
Y CBITJIi MDKHAPOJHOTO I'yMaHITAPHOTO TIpaBa Ta BiAXOMY Bil CIpOIIeHOI Mozei lex
specialis. (c.57-58 nuceprauiiinoro mocmimkenns). Taka MO3MLLs BIZITIOBI1a€



cydacHuM TeHAeHuisM mpaktuku €CIIJI. BomnHowac mnotpebye momaTkoBoi
apryMeHTallli MMTaHHs PO MEXI TAKOT0 TapMOHI3YBAIbHOIO TJIyMAauyeHHs. 30KpeMa,
BapTO YTOYHHUTH, Y IKUX BUIIAJKaX MIXKHAPOIHE T'yMaHiTapHE TPaBo JHIIE BIUIMBAE Ha
OLIHKY (aKTHYIHOTO KOHTEKCTY CIIPABH, & B SIKAX — (PAKTHYHO 3MIHIOE 3MIiCT CTAHIApTY
nepeBipku 3a KoHBeHIIi€l0.

4. lllomo mnomAtTs “aGcomoTHMX OOMeXHHKIB®. J[MCEPTAaHT BHOKDEMIIIOE
abCcoMOTHI 0OMEXHHUKY, J10 SKHX BIHOCHTH, 30KPEMA, CTATTIO 3, yacTHHY 1 cTarTi 4,
crartio 7 Ta forum internum crarti 9 €KITIT (c.94 aucepramiiHOro AOCIiIKEHHS).
Taka xnacudikauis € 1iKaBO0, OJHAK BHKIMKAE NEBHY TEOPETUYHY AUCKYCIIO.
AOGCOITIOTHI TIpaBa 3a CBOEIO TIPHPOIOI0 HE HOIYCKAKTH MPABOMIPHOTO 0OMEXeHHS,
TOMY 1X IIO3HAYECHHS K «OOMEKHHUKIBY» MOXE CTBOPIOBATH TEPMIHOJIOTIYHY HAIPYTY.
HomineHo Oyno 6 H0AAaTKOBO MOSCHWTH, YM € «aOCONMIOTHHH 0OMEXHHK» 3aco60M
OOMEXyBaHHSA NpaB IIOJMHH, YH pajlle MEXEH CaMOro OOMEXYBaHHS, TOOTO
FOPUMYHOI0 3200POHOI0 JUIs JIEPKAaBH BIABATHCS [0 TIEBHUX BUIIB BTPYYaHHS.

5. ozxo cniBBigHOMEHHS “cTeni” 0OMeXyBaHHA i MiHIMAIBHOTO CTaHZAPTY
3aXHCTy NpaB JIIOMUHY. JIUCEPTaHT BU3HAYAE KOHBEHUIHHUI CTAaHAAPT 0OMeKyBaHHS
paB JIFOAWHY SK MEBHY «CTENIO», BUILE K01 OOMEXyBaHHS HE MOXKe OyTH BH3HAHE
NpaBoMipHUM (C. 72 gucepramiiinoro mocmimkenns). Taka Metadopa € BOaIow0 s
TIOSICHEHHS MEX IOITyCTHMOTO BTpy4YaHHs AepxaBu. BonHovac notpebye yroyHeHHs
il CHIBBIAHONICHHS 3 TPaAULiHHIM posyMinmsm EKILT sk IHCTpYMEHTa BCTAHOBJIEHHS
MIHIMAJILHOTO €BPOIEHCHKOIO CTaHAAPTY 3aXHUCTY TIpaB JIIOJMHH, MPO IO 30KpeMa
dBTOp BKa3y€ HACTYIIHUM YMHOM: «CTaHAAPTH BCTAHOBITIOIOTH «ITIUIOTY» 3aXHCTY, ajle
He «cremoy (c.71 muceprauiitHoro mocmimkents). Bapro 6ymo 6 gitkime [IOKAa3aTH,
AK y MEXaxX aBTOPCHKOI MOZENi MOEAHYIOTBCS 1BA BHMIpH: MiHIMAIbHHE piBeHb
rapaHTii, HHXYE SKOTO Jiep>)KkaBa HE MOKE€ OIYCKaTHCS, 1 MaKCHUMAaJbHA Mexa
BTPYHYaHHs, AKY JIepiKaBa HE MOXE [EPEBUIIlyBaTH.

4. Cparocnas JTOBPAHCBKWUM, kaunumar IODHINYHUX HayK, JOIEHT,
IOuEHT kajenpu Teopii Ta Qimocodii mpaBa JIBBIBCBKOrO HAIIOHATBHOTO
yHIBepcHTeTy imMeHi IBana PpaHka, Ha/[aB IO3UTHBHY PELEH3IIO i3 3ayBa)XKCHHAMHU:

1. ITizcyMOBYrOUYHM DOCTIMHKEHHS TTOHSTTS 0OMe;KyBaHHS [IPaB JIIOAMHM, 3700yBay
(opmyimoe Te3y mpo Te, «oOMexyBaHHS 1PaB JIIOLMHA € MisTBHICTIO HacaMIlepen
AiepaBM [K OOMex)yBaya MOJO 3BYXKYBaHHS 3MicTy i/a60 oGcsry IIpaB JIIOJWHH.
OOMexeHHs MpaB JIOAMHU 3aBEPIIyE isUIbHICTS 3 O00MEXYBaHHS Ta € METOK €l
IUIBHOCTI. OOMEXEHICTs IpaB TIODMHE € Pe3yIbTATOBAM CTaHOM IpaB JIXOJIUHU
MEBHOI 0COOM, 3yMOB/IEHMM OOMEXYBAaHHSM. B IiNOMY MOTOKYHOUHCH i3 TAKUM
BHCHOBKOM aBTOpa JIOCII/DKEHHS, X0y 3BEPHYTH yBary Ha HACTYIIHE, B KOHTEKCT]
PO3BHTKY Ta CTAHOBJICHHA CyYaCHHX MIDKHAPOJHUX CTAHIAPTIB IIPaB JIOAWHHU
HEMOMXIIMBO ONYCTHTH TEHACHIIIO IPO Te, IO 3HAYHY POJb Ta aKTUBHHUH BIUIMB 3a
Cy4acCHHX YMOB Ha 3/IHCHEHHS TpaB IIOJHHU BiJIrpalOTh OpraHH Ta IHCTHTYTH
MDKHAPOIHHX Opraisarii, Hanpukiaz €sponeiicskoro Comosy, IPUYOMY B KOHTEKCTI



IHTErpalifHuX TeHJeHHi €BpOCOrO3y Taki TEHACHI[T TUIBKM iHTeHCH(DiKyIOCS.
Bigrak BapTo BpaxyBaTH BIUIMB TaKoro cy6'ekTa B KOHTEKCTI OOMEXEHHS IpaB
JIFOAHHH.

2. IleHTpalbHMMH KaTEropisMH, IKHMH aBTOP JOCIIKEHHS HACKPI3HO OIepye
0 yCBOMY XOIy AOCHIPKEHHS € MOHATTSA «3MICT» Ta «0bCsSr» MpaB JIIOIWHH, SAKi
MiAJIATAI0Te MONU(DIKaLii 3 Or/isly Ha CIiBBiZHOIICHHS 3 IHIIUMH KOHKYPYIOYHUMU
CYCHUIBHHMH UiHHOCTAMM B yMOBax 30poiiHoro koH¢uikry. ITpu mpomy aBTop
3aCa/IHUYO0 ONHMPAETECS HA PO3YMIHHS HOHATH «3MICT» Ta «0OCSr» NpaB MIOAWHH Y
Mpalpix SIK BIAOMHX YKpPaiHCBKHX BYEHHMX, 30KpeMa, TakHX sk PaGinosmu [1.M.,
Hankesua .M., l'onuapos B.B., Tax i 3axiZiHuX HayKOBIiB, 30KpeMa, ®acbengep b. Ta
Tpeiicbex K. Lle wmiskom BUIpaBmaHo 3 OrJiAdy Ha Te, IO 3a3Ha4€Hl HAYKOBIIL €
(yHmaTopamu mocnimKeHHs MpoGieMaTHKU 0OMEXYBaHHS IIPaB JIIOANHH. 3 iHIIOTO
OOKy, MOHATTS «3MiCT» Ta «0OCAT» OTPHMANM CBOE HOPMATHBHE BHDAXKCHHS y
npakTHi Koncrurynifinoro Cyny Vkpaieu came y KOHTEKCTi TIIyMAaueHHS Mpas Ta
cBoGox mroauHu. BinTak auceprarniiie qociimKkeHHs 61 TITBKK BUTPAJIO Y KOHTEKCTI
apryMEHTOBaHOCTI BUKOPHCTAHHS TAKHMX 6a30BHX MOHATH SK «3MIiCT» Ta «00CST» MpaB
JIONIMHY K Y BUNAIKY BBEJICHHS y TEKCT JOCII/KEHHSA PO3YMIHHS LMX KATEropii y
npakTui  Kouctutyniimoro  Cyay — VkpaiHw,  BigmoBimHOro IIOPIBHSAHHSA
TPaBO3aCTOCOBHOT NPaKTHKH €BPOCydy 3 NMpaB MIOAMHA 3 IOPHIMYHOK IPAKTHKOKO
Koncruryniiinoro Cyny Vipainu momo iHTepmperarii moHATh «3MIicT» Ta «0BCrs
IpaB JIIOAMHKA i (POPMyBaHHS BiANIOBITHMX BHCHOBKIB. ADKe 0OMEXyBaHHS IpaB
OIMHA B yMOBaxX 30pOMHHX KOHQIIKTIB Ile B IEpLIy 9epry MpaKTHKO-TIPHKIAHA
MISTIBHICT, OTXKE, AHATI3 3 HEOOXiOHICTIO Mae BKITIOYATH SK TEOPETUYHHUM, TaK I
NPaKTHYHUH BUMIpH.

3. LlikaBuMH € 1103uIIii 3n00yBaya 3a pe3ybTaTaMu IIPOBEACHOTO AOCIIIIKEHHS
1pO Te, IO Pi3HOBU/IOM KOHBEHI[INHUX CTAHJAPTIB IIPAB JIIO/IUHH, 5IK1, CBOEK) YEPTOIO,
€ PI3HOBMJOM MDKHADOIHHX pEriOHATBHHUX (eBpONEHCHKUX) CTAHOAPTIB, €
KOHBEHIIINHI CTaHJAPTH 0OMEXKyBaHHS MPaB TIOJHHA. SIKIO KOHBEHIiHHi CTaHAApTH
IpaB JIOMUHN OXOIIIOITh NPUHIMITH Ta HOPMH, 1[0 BU3HAYAI0Th MiHIMATBHUH 3MiCT
Ta/4¥ 00CAT MpaB JIFOAHHH 3TiIHO 3 EBPOKOHBEHIEIO Ta TIPaKTHKOI €BpoCy1y 3 Mpas
JIOOWHH, TO KOHBEHUIHHI CTaHIAPTH OOMEXKYBaHHA [IpaB JIIOJWHH OXOILTIOIOTH
[IpUHINIH T2 HOPMH, 1[0 BH3HAYAIOTh KPUTEpPii NPaBOMIPHOCTH Ta MpOIEAYDPY
MPaBOMIPHOTO 0OMEKyBaHHS MPaB MOAKHH. [10miIsoun JIOTIKYy aBTOpa JOCIIIKECHHS
OO HEOOXiAHOCTI 3abe3nedeHHs] NMPAaBOMIPHOCTI Tpomecy OGMeKyBaHHS 1pas
JIFOJHY B yMOBaX 30pOMHMX KOH(IIIKTIB, BCE-TAKM MiHIMAECTLCS TTHTAHHS PO T€, M
€BPOTIEHCEKI CTAaHIApPTH OOMEXyBaHHA TPAaB IOJWHH HATEKATH 10 chepu
rapaHTOBAHOIO 3MICTY Ta 06CATY TpaB JIIOMHHA (SKi MalOTh GYTH peatizoBaHi HABITE
B yMOBax 30pOMHOro KOH(IIKTY), YM BOHHM SBISIOTH COGOO CUCTEMY KpHUTEDIiB
JNIETITAMHOTO BUITYYeHHS 3i 3MICTy Ta 0GCSTY MEBHOIO [IpaBa II€BHUX BHYTPIIIHIX
CJIEMEHTIB 1 CKOpillEé € BHUMOTAaMH IIOJI0 IPaBOOOMEKYBAIBHOI  AiSTBHOCTI
YIOBHOBXXEHHUX CYO0'€KTIB.
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4. IlposiBimm noxIagHU | HA3BUYANHO SKICHHH aHAJI3 BEJIMYE3HOTO 32 00CITOM
Ta YaCOBUMHU MapaMeTpaMu NPakTUKK €BPOCYIy 3 IIpaB JIOIHHH II0A0 00OMEKYBaHHs
1paB JIFOJMHA B YMOBaxX 30pOHHOTr0 KOHQIIIKTY, aBTOp MPOIMOHYE KOMILIEKCH] 3MiHU
IO YMHHOTO 3aKOHO/JaBCTBa YKpalHHM 3 METOIO0 ONTHMI3alLlii mpouecy oOMeXyBaHHS
NpaB JIOOWHM Y TMpaBoBii cucremi YKpaiHM 3 BiINOBIZHUMH €BPONEHCEKHMH
MPaBOBUMHU CTaHAAPTAMHM, IMPOMOHYIOYM 3MiHH [0 Tally3€BOro 3aKOHOIABCTBA,
3okpema 3akoHy VYkpainm «IIpo anbrepHartuBHY (HEBIHCBKOBY) CIIyXOy»,
BIATIOBIAHUX monoxkeHb Kpuminamenoro Kopekcy Vkpainm, Ta KpumizameHO-
npouecyansHoro Kogexcy Ykpainu, ogHak 3anuiiae 6e3 yBarum Hopmu OCHOBHOTO
3akoHy Hamoi ngepxkaBH, 30kpema posginy I Komcrurymii Vkpainm. Bumaerscs
CIYIIHMM TaKOX 3alpOIOHYyBaTH TEBHI 3MIHM Ta JONOBHeHHs 10 KoucTHTYyMii
YKpaiHH 3 METOK YJOCKOHAICHHS TapaHTyBaHHS IMpPOIECY OOMEKyBaHHS IIpaB
JIIOIMHA B yMOBaXx 30pOHHMX KOH(QMIKTIB. B KoHTEKCTI mpoBeaeHoro 3mo6ysadem
JOCII/DKCHHS IiKaBUM 1A aHali3y i (OpPMyBaHHS HOPMATHBHHMX MpOIO3HIIiil
BUCTyMae CT. 22 KoHCTuTynis YKpaiHH, sIka TpUBAIMiM 9aC BHCTYIA€ MPEIMETOM
AUCKYCIH HayKOBIL[iB Ta OPHCTIB-NIPAKTHKIB MIOA0 YHTOCKOHAJIEHHS CBOTO
(bopMyIIOBaHHS.

5. Boaogumup JIMCHUK, xanmumar OPUAUYHUX HAyK, OOLIEHT, JOLIEHT
Kaeapu MDKHapoAHOro mpapa JIBBIBCHKOrO HAIIOHAIBHOIO YHIBEPCUTETY IMEHI
IBana @panka, HajlaB MO3UTUBHY PELIEH3II0 i3 3ayBAKCHHAMH'

1. KoHuenrtyamsHMM CTPHWIKHEM MCEpTallii € TOCHiI0BHE TEPMIHOJIOTIUHE
PO3MEIYBaHHS MOHATh «MEXK1», «0OMEKYBaHHS», KOOMEXEHH» Ta «OOMEKEHICTDY,
IOOMOBHEHE aBTOPCHKUMU YTBOPEHHSAMHU («OOMEXHHKY, «METaMeka,
«METa00MEXHHUK») 1 HATMCAHHAM, IO IPYHTYETHCA HA HOPMAaX XapKiBCBKOTO
MPABOMHCY (KYTAMOK», «(DYHKIIIOBAHHM», «METONONOTIiHMID», (hopMmu pOOOBOIO
BiMinka Ha -#). Lleff BuGip 3ilicHeHO CRiZOMO i MOCTiNOBHO, IO 3aCIyroOBy€ Ha
nosary. Bonsouac Bin notpebye 10aTKOBOro 06IPYHTYBAHHS Y ABOX aCIEKTax: 110-
nepme, MmMOoJ0 Y3rOMKEHOCTI 00paHOi opdorpadiunoi CHCTEMH 3 YHHHHM
YKpalHCHKHM TIPaBOIKCOM, SKOMY 3a 3aTalbHUM IPaBHIOM Ma€ BiATIOBIIATH TEKCT
KkBaniikaniinoi HaykoBoi mpari; mo-gpyre, IOJ0 KOMYHIKATHBHOI HOCTYIHOCT
aBTOPCHKOI TEPMIHOCHCTEMH I THX aJpecaTiB, SKUM poboTa Oe3MocepemHbo
Mpu3HaveHa (agBokaTiB y copaBax mepen €CITI, HamioHagbHHX CYIIIB,
IPE/ICTABHUKIB Y PSANOBOTO YIIOBHOBaXEHOTO), OCKIMBKH 3alPOBAKEHI HEONOTI3MHY,
TONPH IXHIO BHYTPIIIHIO BMOTHBOBAHICTE, HE € YCTAJICHUMH Y BITUH3HSIHIH [IpaBHUYIH
MOBI. JlonieHO 6yI10 6 IOYYTH TO3HUITI0 3100yBava MO0 CHiBBiIHOMIEHHS HAYKOBOT
TOYHOCTI ~ aBTOPCHKOI ~ TepMmiHONIOTIi Ta {i [PAaKTHYHOI 3aCTOCOBHOCTI y
MPaBO3aCTOCYBAHHI.

2.V 3aBaHHi 4, y MONOXEHHAX HAYKOBOT HOBU3HH Ta Y BUCHOBKY 4 3100yBay
TOCITIOBHO OMepye TPUCKIAZOBOK KiacHpikaiiero 30poiHHX KOHQTIKTIB Ha
MUDKHApOJHI, HEMDKHApOAHI Ta 3Mimiami, HajalOYd I Kkinacudikamii  posts
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«TIpaBoOOMEXyBanbHOTO (inbTpa», IO BH3Hayae obcar 3acrocosHoro MITL
Kiacnuna oKTpHHA MDKHApOIHOTO TYMAHITAPHOTO IpaBa, MOYMHAIOYM 3 pilIeHHS
Anensuiiinoi nanatu MKTIO y cnpasi «IIpokypop npotu Taguga» (1995), onepye
OUXOTOMIEI0 MDKHAPOJHOIO i HEMIXHAPOIHOTO 30pOMHOr0 KOHQUIIKTY, a Tak 3BaHi
«3Milani» (iHTepHalioHani30Bani) KOH(IIKTH KBamidikye He SK caMOCTiHHMI TpeTii
THII, & sIK CIIBICHYBAHHS MDKHAPOJIHUX Ta HEMDKHAPOJHMX MPABOBIHOCHH, IPABOBA
IPUPOJA SIKMX BU3HAYAETHCS OKPEMO OO0 KOXKHOT IMapH CTOPiH. 3 OriIfAy Ha Te, [0
cama KOHCTPYKIS «IpaBOOOMEXYBaIbHOr0 (inbkTpa» nepenbauac BHU3HAUYEHICTH
3acrocoBHOro MI'TI, BHOKpPEMIICHHS «3MILIAHOr0» KOH(MIKTY $K aBTOHOMHO]
Kareropii morpebye yTOYHEHHS: Ha SKIH HOPMATUBHIM IMiJCTaBl I KaTeropis
IPYHTYETBCS 1 SIKI caMeé KOHBEHLINHO-KOHTPOJBLHI HACIIAKM 3 Hel BUILIMBAIOTS,
BiIMiHHi BiJl HACJIIKIiB PO3ALIBHOT KBami(iKaIlii BiIOBIIHUX MPaBOBIAHOCHH?

3. LleHTpaIbHUM TEPMiHOIOTIIHHM 3400yTKOM POGOTH € CYyBOpE PO3MEXKYBAHHA
«MEX» IpaB JIOIHHM, AKI MOXKYTh BHHHKATH HE3AIEKHO Bil IUIECTIPIMOBAHOTO
0OMexXyBaHHsI, Ta «OOMEXYBaHHS» SK MiSUTBHOCTI AepxkaBH. OHAK 3aIIpONOHOBAHA
KBaigikaiis 30poHHOTO KOHPIIKTY 5K «MeTaMeski» BU3HAYAE HOTO AK CHTYAILLO, M0
ONIHOYACHO CTBOpIO€ (akTOBi Mexki 3IIHCHEHHsS MpaB i CHOHYKAe NEPXKaBy 0
IOpMIMYHOI  0OMexyBatbHOI  JisybHOCTI.  IlocTae  NHTAaHHA — BHYTPILIHBOI
Y3TOIXKEHOCTI: YM HE peiHTerpye migBedeHHs 060X SBHII MiI €IWHY KATETOpiio
«METaMEKi» CaMe Te OTOTOXHEHHS, SIKC aBTOPCHKWN TMOHSATIHHWH amapar OyB
NOKIMKaHui ycyHyTn? Uu He mocmigosrimm Gyno 6 kxpanidikyBaTh 36poiinmii
KOHQIIKT 5K 0COONMBY TPaBOOOMEXYBANBHY CHTYAI[0, IO IOPOIKYE i Mei
(pesynpTaTtoBuit 0ik), 1 miacTaBu s 00MeXyBabHOI JisUTBHOCTI (HisbHICHHH 6iK),
30epiraouu TEpMiH «MeKa» BUKIFOGHO 32 PE3yTbTaTOBUM Bumipom? OOTpyHTYBaHHs
JOLUIBHOCTI CaMe KATETOpii «MeTameski» Ha TIi BIACHOI MOHATIHHOI CHCTEMH
37100yBaua MOCHIIMIO 6 TEOPETHYHY CTPOricTh POGOTH.

4. O6rpyHTOBYrOUM acuMeTpiro jus ad bellum, 3106yBa4 crirpaeTses, 30KpeMa, Ha
dinocodcerko-npasoBy nosuuito O. Cros6H, ska, pospuBaioun Tesy K. IlImirra,
AOXOZHUTH BUCHOBKY, III0 IepxKaBa-arpecopka Bixke He € justus hostis, a 36poiina Biaciu
ACPIKABU-XKEPTBY TIOCTAE IIPABOMIPHOI KapaIbHOK AKI[€ MPOTH 3MOYMHIID (C.
76). BonHoyac HacCKpi3HO ie€ro0 aucepTallii € 3acafHnya He3aIeKHICTh jus in bello
Bix jus ad bellum Ta cumeTpist HOpM rymamiTapHOTO TpaBa MO0 060X ctopid. Tyt
BOAYAETBCS HANPYXEHHA, IO MNOTpebye WiTKIIOro pO3MEXYBAHHS, OCKLTBKM
IIMHTTIAHCBKA JIOTiKA «KPHMiHATmi3alii BOpPOra» ICTOPHYHO CIyTyBaja came
PYHHYBAHHIO PIBHOCTi BOIOIYHMX CTOpiH mepen Hopmamu MITI. [leneritumanis
NPaBOOOMEIKYBAJILHOTO THTYITy arpecopa mae 6yTH CyBOpO JIOKa/Ii30BaHa y IUIOLIMHI
MIKHAPOJHOTO IIpaBa INpaB JHOAMHM (BiACYTHICTH JIEriTUMHOI MiACTABM IUIS
0OMeXyBaHHs) i HE NOBHHHA NPOHHKATH y IUIOLIHHY jus in bello, e 060B's3ku
arpecopa 3a MI'TI 3aniinaroTecsi HOBHAMH ¥ CHMETPHYHUMH. BakaHo, mo6 3n00yBay
CKCIUTIUTHO OKPECIHB 3amoGiXHUKH, SKi HE J03BOJISIOTH acumetpii ad bellum
«IepeTikaThy y miomuny in bello.
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5. Cucremyrody MiACTaBM FOPHUCOMKIIHHOTO 3B'A3Ky AEPKaBH 3a CTATTEIO |
€KILJI, 3n06yBay, cimparounck Ha pimenns «Ukraine and the Netherlands v. Russia»
(2025), Buokpemiroe MacIITaOHi CTpaTeriyHo CIUIAHOBaHI BiMCHKOBI Aii  fK
CaMOCTIHHY FOPHCIOMKIINHY MiJCTaBy, IO HE JOCATAE PiBHSA €(HEKTHBHOIO KOHTPOIIIO
Hag Tepuropiero. Ile monoxeHHs motpebye AemimiTanii: 6a)aHo 4iTKile MOKa3aTH,
9HM L [iCTaBa BiIMEXOBYeThes Bif BigkuHyTol CymoM y crpasi «Bankovié and
Others v. Belgium and Others» (2001) 5OrikM «IPUYMHHO-HACIIIKOBOTOY
FOPUCOUKLIMHOIO 3B'A3Ky, Ta SKi came KpHUTepil 3amobirarTs ii NepeTBOPEHHIO HA
(axTHuHO HeOOMEXKEHY eKCTEePUTOPIAIbHY FOPHCIMKIIIIO 32 HACTIIKOM BOCHHHX Jiil.

PesynbTaTH BiJKPUTOTO rOJ0CYBAHHS: __
«3an— " yneHiB pany,
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